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Section 15.—That no free government, or the blessings of liberty can be preserved 
to any people, but by a firm adherence to justice, moderation, temperance, frugality 
and virtue, and by frequent recurrence to fundamental principles. 


—Constitution of Virginia. 


The Transcendent Issue 


In commenting upon the report of the 
Gray Commission a week ago, this news- 
paper extended its support generally to 
the commission’s program, but we direct- 
ed our comments first to what the report 
termed the “transcendent” issue. 

This was the grave action taken by the 
Supreme Court, when, irrespective of 
precedent, long acquiesced in, it asserted 
the right to change its interpretation of 
the Constitution at its pleasure, disre- 
garding the orderly processes for its 
amendment set out in Article V thereof. 

“Tt means,” said the commission, “that 
the most fundamental of the rights of 
the States and of their citizens’ exist by 
the court’s sufferance, and that the law 
of the land is whatever the court may 
determine it to be by the process of 
judicial legislation.” 

Can it be right, we have inquired, that 


binding “Jaw of the land” can be fash- 
ioned in this cavalier wav? Was it ever 
intended by the founding fathers that 
such authority should be vested in the 
court? If the commission correctly states 
the degeneracy of constitutional process. 
does not Virginia have a right and a duty 
to interpose its sovereignty in a valiant 
effort to halt the evil? 

An examination of these profound 
questions of constitutional rights and 
powers has prompted us, even as the 
Constitution of Virginia suggests, to recur 
to fundamental principles for guidance. 
Over the next several days, we propose 
to offer on the editorial page certain his- 
toric documents that shed light upon 
evils of today that were prophetically 
seen long ago. The first of these docu- 
ments appear at right. [page 3}. 


Kentucky-Virginia Resolutions 


In the Summer of 1798, the Fifth Con- 
gress enacted three laws that came to be 
known as the “Alien and Sedition Acts.” 

The first of these made it lawful for 
the President at any time to order the 
deportation of “all such aliens as he shall 
judge dangerous to the peace and safety 
of the United States.” The second pro- 
vided that in wartime, or whenever an 
invasion might be threatened, all aliens 
over the age of 14 “shall be liable to be 
apprehended, restrained, secured and re- 
moved, as alien enemies.” 

It was the third act that created the 
greatest controversy. Here the Congress 
made it a crimé, punishable by a fine up 
to $2,000 or a prison term of up to two 
years, for any person “to write, print, 
utter or publish . . . any false, scandalous 
and malicious writings against the gov- 
ernment of the United States, or either 


. house of the Congress of the United 


States, or the President of the United 


States, with intent to defame the said 


government, or either house of the said 
, or the said President, or to 

bring them or either of them, into con- 

tempt or disrepute.” 


These enactments stirred Jefferson. 
and many other leading Republicans of 
the day, to furious opposition. Feeling 
ran especially high in Virginia, where 
freedom of speech and of the press had 
vital meaning. 

_Spurred by the many expressions of 
discontent, a delegation from the Ken- 
tucky General Assembly came to Jeffer- 
son and asked him to draft a resolution 
that might be adopted. Jefferson (he was 
then Vice-President) consented, though 
he insisted that his authorship be kept a, 
secret. He then prepared the resolution, 
excerpts from which appear at right, 
which was approved unanimously by the 
Kentucky Assembly. a 

A month later, after conversations with 
Madison, :then a member of the House of 
Delegates, the General Assembly of Vir- 
ginia took action. On December 21 it 
adopted the Virginia Resolution he sub- 
mitted for consideration. This also ap-, 
pears, in full text. at right. ° eee aes 

Nothing in today’s paper, we .would 
Suggest to our readers, merits their, 
thoughtful attention more than “these 
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Legislatures of Kentucky and Virginia 
directed their attention to manifestly 


unconstitutional Jaws enacted hy Con-~ 


gress. If the Sedition Act were to remain 
on the books, all freedom of speech would 
vanish. Yet the States, only eight years 
earlier, had nailed into the Constitution 
a positive prohibition against Federal 
laws abridging freedom of speech. 

Faced with a “deliberate, palpable 
and dangerous exercise” by the Fed- 
eral government of powers not granted 
to it, Jefferson, and Madison brought 
forward the solemn right of “inter- 
position.”” In the Second Kentucky 
Resolution, Jefferson asserted “the un- 
questionable right” of a sovereign 
State, in such an emergency, to judge 
of the infraction of the Constitution; 
he declared “that a nullification, by 
these sovereignties of all unauthorized 
acts done under color of that instru- 
ment,” is the rightful remedy. 

This doctrine on their part never was 
pursued to a final test. The Sedition Act, 
under its own terms, was to expire in 
1801. It shortly became evident that a 
political revolution was in progress that 
would sweep Jefferson into the presidency 
and oust the Adams administration. 
There was no realistic possibility, once 


the law expired, that it would be re- 
enacted. 

Yet we may well ask ourselves in 1955, 
confronting a manifestly unconstitutional 
action not by the Congress but by the 
Supreme Court, whether the principles 
enunciated so forcefully by Jefferson and 
Madison may not have great validity 
today. We may reflect that over a period 
of 86 years, from ratification of the 
Fourteenth Amendment in 1868 to the 
court’s opinion of 1954, it was repeatedly 
held that the power to operate separate 
but equal schools had not been prohibited 
to the States by the Constitution. This 
was the solemnly confirmed understand- 
ing by which the States' established and 
maintained one of their most important 
institutions. 

Now, suddenly, it is asserted by the 
court that this power is among the 
powers “prohibited [by the Constitu- 
tion] to the States.” Is not so drastic 
an amendment of a clearly understood 
constitutional provision a “deliberate, 
palpable and dangerous” exercise by 
the court of authority not granted it? 

We would invite our readers to 
examine these questions with deepest care 
as we “recur to fundamental principles” 
for guidance today. 


The Virginia Resolution of 1798, dratted by James Madison, and 
the Kentucky Resolution of the same year, drafted by Jefferson, 
are key documents in any understanding of interposition. In the 
50 years that followed their adoption, the resolutions were to be 
cited repeatedl/y—in Ohio in 1820, in New Hampshire in 1844, in 


Massachusetis in 1858—as the “Doctrine of '98." 


Students of 


the subject should note, however, that Madison altered his posi- 


tion somewhat in later years. 


Kentucky, Virginia Asserted Sovereignty 
In These Famed Resolves of 1798-99 


VIRGINIA, to wit, 
In the House of Delegates, 


- Friday, December 21st, 1798. - 


RESOLVED, that the General As- 
sembly of Virginia doth unequivocally 
express a firm resolution to maintain. 


a eg ee 
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and defend the Constitution of this 
State, against every aggression, either 
foreign or domestic, and that they will 
support the government by the United 
States in all measures, warranted by 
the former, 


| 
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Sovereignty 
1798-99 


the Constitution of this 
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That this Assembly most solemnly declares 
a warm attachment to the Union of the States, 
to maintain which, it pledges its powers; and 
that for this end. it is their duty. to watch over 
and oppose every infraction of those principles, 
which constitute the only basis of that Union, 
because a faithful observance of them can alone 
secure its existence, and the public happiness. 

That this Assembly doth explicitly and per- 
emptorily declare that it views the powers of 
the Federal Government as resulting from the 
compact, to which the States are parties, as 
limited by the plain sense and intention of the 
instrument constituting that compact; as no 
farther valid than they are authorized by the 
grants enumerated in that compact, and that 


in case of a deliberate, palpabie and dangerous 
exercise_of Other poy eS ao ere mere 
Said compact, the States who are parties 
to have the right, and are in duty bound, to 
interpose for arresting the progress of the evil, 
and for maintaining, within their respective 
limits, the authorities, rights, and liberties ap- 
pertaining to them, 

That the General Assembly doth also ex- 
press its deep regret, that a spirit has, in sundry 
instances, been manifested by the Federal Gov- 
ernment, to enlarge its power by forced con- 
structions of the constitutional charter which 
defines them: and that indications have ap- 
peared of a design to expound certain general 
phrases (which having been copied from the 
very limited grant of powers in the former 
articles of confederation were the less liable to 
be misconstrued) so as to destroy the meaning 
and effect of the particular enumeration, which 
necessarily explains and limits the general 


phrases; and so as to consolidate the States by 
degrees into one sovereignty, the obvious tend- 
ency and inevitable consequence of which would 
be, to transform the present republican system 
of the United States, intb an absolute, or at 
best a mixed monarchy, 


That the General Assembly doth particular- 
ly protest against the palpable and_alarming 
infractions of the Constitution i the two late 
cases of The “Alien and Sedition Acts,” passed 
at the last session of Congress; the first of 
which exercises a power nowhere delegated to 

OV = I Iti 
legislative and judicial powers, to those of 
executive, subverts the general principles of 
free government, as well as the particular 
organization and positive provisions of the 
Federal Constitution: and the other of which 
acts, exercises in like manner a power not dele- 
gated by the Constitution, but on the contrary 
expressly and positively forbidden by one of the 
amendments thereto; a power which more than 
any other ought to produce universal alarm, 
because it is leveled against that right of freely 
examining public characters and measures, and 
of free communication among the people there- 
on, which has ever been justly deemed the only 
effectual guardian of every other right. 

That this State, having, by its convention 
which ratified the Federal Constitution, ex- 
pressly declared, “that among other essential 
rights, the liberty of conscience and the press 
cannot be canceled, abridged, restrained or 
modified, by any authority of the United 
States,” and from its extreme anxiety to guard 
these rights from every possible attack of 
sophistry and ambition, having with other 
States recommended an amendment for ‘that 
purpose, which amendment was in due time 
annexed to the Constitution, it would mark a 
reproachful inconsistency and criminal degen- 
eracy, if an indifference were now shewn to the 
most palpable _violation of one of the rights 
thus dec and secured, and to the establish- 


ment of a precedent which may be fatal to the 


That the good people of this Commonwealth, 
having ever felt arid continuing to feel the 
most sincere affection for their brethren of the 
other States, the truest anxiety for establish- 
ing and perpetuating the union of all, and the 
most scrupulous fidelity to that Constitution 
which is the pledge of mutual friendship, and 
the instrument of mutual happiness: the Gen- 
eral Assembly doth solemnly appeal to the like 
dispositions of the other States, in confidefce 
that they will concur with this Commonwealth 
in declaring, as it does hereby declare, that 
the acts aforesaid are unconstitutional, and that 
the necessary and proper measures will be taken 
by each for co-operating with this State, in 
maintaining unimpaired the authorities, rights, 
and liberties, reserved to the Statés respective- 
ly, or to the people. 

That the Governor be desired to transmit a 
copy of the foregoing resolutions to the execu- 
tive authority of each of the other-States, with 
a request, that the same may be communicated 
to the Legislature thereof. - 

And that a copy be furnished to each of 
the Senators and Representatives representing 
this State in the Congress of the United States. « 


The First 


Kentucky Resolution 
November 16, 1798 


I, Resolved, that the several States compos- 
ing the United States of America are not united 
on the principle of unlimited submission to their 
General Government; but that by compact un- 
der the style and title of a Constitution for the 
United States and of amendments thereto, they 
constituted a general government for special 
purposes, delegated to that government certain 
definite powers, reserving each State to itself, 
the residuary mass of right to their own self- 
Government; and that whensoever the General 
Government assumes undelegated powers, its 
acts are unauthoritative, void, and of no force: 


That to this compact each State acceded as 
a State, and is an integral party, its co-States 
forming as to itself, the other party: 


That the Government created by this com- 
pact was not made the exclusive or final judge 
of the extent of the powers delegated to itself, 
since that would have made its discretion, and 
not the Constitution, the measure of its powers; 
but that as in all other cases of compact among 
parties having no common judge, each party 
has an equal right to judge for itself, as well 
_of infractions as of the mode and measure of 
redress... 

(Editor's Note: Resolutions IT through VII, 
omitted here, were directed toward specific 
terms of the Alien and Sedition Acts.] 


IX. Resolved, lastly, that the Governor of 
this Commonwealth be, and is hereby author- 
ized and requested, to communicate the preced- 
ing Resolutions to the Legislatures of the sev- 
era] States, to assure them that this Common- 
wealth considers Union for specified National 
purposes, and particularly for those specified 
in their late Federal Compact, to be friendly 
to the peace, happiness, and prosperity of all 
the States: that faithful to that compact, accord- 
ing to the plain intent and meaning in which 
it was understood and acceded to by the several 
parties, it is sincerely anxious for its preserva- 
tion; that it does also believe, that to take from 
the States all the powers of self-Gevernment, 
and transfer them to a general and-consolidated 
Government, without regard to the special dele- 
gations and reservations solemnly agreed to in 
that compact, is not for the peace, happiness, 
or prosperity of these States: 


And that therefore, this Commonwealth jis 
determined, as it doubts not its eo States are, 
to submit to undelegated and consequenily un- 
SEA PEE te Oy Te: body of men on 

That if the acts before specified should 
stand, these conclusions would flow from them: 
that the General Government may place any 
act they think proper on the Jist of crimes and 


punish it themselves, whether enumerated or _ 


not enumerated by the Constitution as cog- 
nizable by them; that they may transfer its 
cognizance to the President or any other per- 
son, who may himself be the accuser, counsel, 
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judge, and jury, whose suspicions may be the 
evidence, his order the sentence, his officer the 
executioner, and his breast the sole record of 
the transaction: that a very numerous and val- 
uable description of the inhabitants of these 
States, being by this precedent reduced as out- 
laws, to the absolute dominion of one man, and 
the barrier of the Constitution thus swept away 
from us all, no rampart now remains against 
the passions and the powers of a majority of 
Congress, to protect from a like exportation or 
other grievous punishment the minority of the 
same body, the Legislature, Judges, Governors, 
and Counselors of the States, nor their other 
peaceable inhabitants who may venture to re- 
claim the constitutional rights and liberties of 
the State and people, or who for other causes, 
good or bad, may be obnoxious to the views or 
marked by the suspicions of the President, or 
be thought dangerous to his or their electioris 
or other interests, public or personal: 


That the friendless alien has Indeed been 
selected as the safest subject of a first experi- 
ment; but the citizen will soon follow, or rather 
has already followed; for already has a Sedition 
Act marked him as its prey: 


That these and successive acts of the same 
character, unless arrested on the threshold, 
may tend to drive these States into revolution 
and blood, and will furnish new calumnies 
against Republican Governments, and new pre- 
texts for those who wish to be believed, that 
man cannot be governed but by a rod of iron: 


That it would be a dangerous delusion were 
a confidence in the men of our choice to silence 
our fears for the safety of our rights: that con- 
fidence is everywhere the parent of despotism: 
free government is founded in jealousy and not 
in confidence; it is jealousy and not confidence 
which prescribes limited Constitutions to bind 
down those whom we are obliged to trust with 
power: that our Constitution has accordingly 
fixed the limits to which and no further our 
confidence may go; and let the honest advocate 
of confidence read the Alien and Sedition Acts, 
and say if the Constitution has not been wise 
in fixing the limits to the government it cre- 
ated, and whether we should be wise in destroy- 


‘ing those limits? 


Let him say what the government is if it 
be not a tyranny, which the men of our choice 
have conferred on the President, and the Presi- 
dent of our choice has assented to and accepted 
over the friendly strangers, to whom the mild 
spirit of our country and its laws had pledged 
hospitality and protection: that the men of our 
choice have more respected the bare suspicions 
of the President than the solid rights of inno- 
cence, the claims of justification, the sacred 
force of truth, and the forms and substance 
of law and justice. 

In questions of power, then, let no more be 
heard of confidence in man, but bind him down 
from mischief by the chains of the Constitution. 

That this Commonwealth does therefore calf 
on its co-States for an expression of their sen 
ments on the acts concerning Aliens, and for! 
the punishment of certain crimes hereinbéfpte 
specified, plainly declaring whether these acts 
are, or are not authorized by the Federat 
Compact? . 
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And it doubts not that their sense will be so 
announced as to prove their attachment un- 
altered to limited Government, whether general 
or particular, and that the rights and liberties 
of their co-States will be exposed to no dangers 
by remaining embarked on a common bottom 
with their own: 


That they will concur with this Common- 
wealth in considering the said acts as so pal- 
pably against the Constitution as to amount 
to an undisguised declaration, that the Com- 
pact is not meant to be the measure of the 
powers of the General Government, but that 
it will proceed in the exercise over these States 
of all powers whatsoever: 


The Second 


Kentucky Resolution 
November 14, 1799 


(Following the adoption of its first resolu- 
tion in Noveniber, 1798, the Kentucky General 
Assembly received some sharp replies from the 
legislatures of Northern States dominated by 
the Federalist party. In November, 1799, the 
Kentucky Assembly, unwilling to let these 
replies constitute the last word, adopted this 
second resolution): 


RESOLVED, That this Commonwealth con- 
siders the Federal Union upon the terms and 
for the purposes specified in the late compact, 
conducive to the liberty and happiness of the 
several States: that it does now unequivocally 
declare its attachment to the Union, and to that 
compact, agreeably to its obvious and real in- 
tention, and will be among the last to seek its 
dissolution: 


That, if those who administer the general 
government be permitted to transgress the 
limits fixed by that compact, by a total disre- 
gard to the special delegations of power there- 
in contained. an annihilation of the State gov- 
ernments, and the creation, upon their ruins, of 
a general consolidated government, will be the 
inevitable consequence: 


That the principle and construction, con- 
tended for by sundry of the State legislatures, 
that the general government is the exclusive 
judge of the extent of the powers delegated to 
it, stop not short of despotism—since the dis- 
cretion of those who administer the govern- 
ment, and not the Constitution, would be the 
measure of their powers: 


That the several States who formed that 
instrument, being sovereign and independent, 


\ have the unquestionable right to judge of the 


infraction; and, that a nullification, by those 
sovereignties of all unauthorized acts done under 
color of that instrument, is the rightful remedy: 
That this Commonwealth does, under the 
most deliberate reconsideration, declare, that 
the said Alien and Sedition Laws are, in their 
opinion, palpable violations of the said Consti- 


That they will view this as seizing the rights 
of the States and consolidating them In the 
hands of the General Government with a power 
assumed to bind the States (not merely in cases 
made Federal) but in all cases whatsoever, by 
laws made, not with their consent, but by others 
against their consent: 


That this would be-to surrender the form 
of Government we have chosen, and live under 
one deriving its powers from its own will, and 
not from our authority; and that the co- -States, 
recurring to their natural right, in cases not 
made Federal, will concur In declaring these 
acts void and of no force, and will each unite 
with this Commonwealth in requesting their 
repeal at the next session of Congress. 


THOMAS JEFFERSON 


tution; and, however cheerfully it may be dis- 
posed to surrender {ts opinion to a majority of 
its sister States. in matters of ordinary or 
doubtful policy, vet. in momentous regulations 
like the present. which so vitally wound the 
best rights of the citizens, it would consider a 
silent acquiescence as highly criminal: 


That, although this Commonwealth, as a 
party to the Federal compact, will bow to the 
Iaus of the Union, vet it does, at the same time, 
declare, that it will not now, or ever hereafter, 
cease to oppose, oa constitutional manner 
every attempt, at what quarter so ever offered, 
to violate that compact: 

And finally, in order that no pretext or 
arguments may be drawn from a supposed 
acquiescence, on the part of this Common- 
wealth, in the constitutionality of those laws, 
and be thereby used as precedents for similar 
future violations of the Federal compact, this 
Commonwealth does now enter against them, 
its solemn PROTEST, 
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The Right of 


From the very day of the Supreme 
Court's opinion in the school segrega- 
tion cases, the South, in searching for a 
wise course of action, has been handi- 
capped by a fault that in ordinary times 
is among our highest virtues: It is our 
reverence for law, and our obedience to 
constituted authority. 

Thus, when the Supreme Court handed 
down its decision, there was everywhere 
an agonizing, but automatic acceptance 
of the court's authority. The decision 
Was wrong, we said; it was directly con- 
trary to a long line of accepted judicial 
interpretations; it was violative of the 
Fourteenth Amendment as the amend- 
ment had been universally understood for 
more than 80 years. Yet the Supreme 
Court had declared that the right to 
operate racially separate schools was, as 
of May 17, 1954, a right now “prohibited 
to the States.” And a people too long ac- 
customed to submissiveness agreed that 
the court, indeed, was “supreme.” 

The.Gray Commission, in a single great 
and simple paragraph, has explained to 
us what this agreement implies, “It 
means,” said the commission, “that the 
most fundamental of the rights of the 
States and of their citizens exist by the 
court’s sufferance.” It means further, 
“that the law of the land is: whatever the 
court may determine it to be by the 
process of judicial legislation.” 

This is the third time in 10 days that 
we have quoted these few lines from the 
report of the Gray Commission. They go 
to the very heart of the gravest issue to 
confront not merely Virginia and the 
South, but rather the entire nation, in 
nearly a century. 


Interposition 


This is, as the Gray Commission said, 


the transcendent issue. Measured against 


its solemn implications, problems of local 
school segregation, serious as they are, 
seem almost petty. 

What we must ask ourselves as Vir- 


ginians, as heirs to the philosophical in- 


heritance of Jefferson and Madison, is 


whether any means exist by which this 
“process of judicial legislation” may be 


brought to a pause. If the “most fiunda- 


mental of the rights of the States and of 
their citizens” are not to be swept away 
by judicial encroachment, and the States 
reduced to the status of mere counties, 
must we not exert every possible effort 
to halt the courts in their usurpation of 


our sovereign powers? 


Surely, it would appear, such an effort 
and perhaps Governor 
Stanley and his Gray Commission, even at 


is imperative; 
this desperately late hour, could explore 
fundamental principles as enunciated by 
Jefferson and Madison. Virginians of 
today may yet inquire if these great men, 
long ago, did not foresee the constitu- 
tional crisis before us in 1955 and point a 
way toward its peaceful solution. 

The commission would find, we believe, 
that Jefferson and Madison did prophesy 
a time when the Federal government 
might usurp powers not granted it. And 
in such an emergency, these great men 
asserted, the States may declare their 
inherent right—inherent in the nature 
of our Union—to judge for themselves 
not merely of the infractions, but “of the 
mode and measure of redress.” 

This is the right of interposition. 


What Is This Right? 


If the Gray Commission, which includes 
some of the finest minds in Virginia, 
undertakes to explore this transcendent 
problem, it will wish first td inquire into 
the nature of the right of interposition. 
Does it exist? What are the conditions 
that must arise before so-solemn and 
drastic a remedy may be proposed? 
Under what circumstances has.it been 
asserted in the past? Do-such circum- 
stances obtain today? 

Careful reasoning, we believe, would 
gead the Gray Commission to conclude 


that the right does indeed exist. Ours is 
a Union formed of sovereign States who 


voluntarily have surrendered certain of, 


their powers to a central government, 
and voluntarily have prohibited the exer- 
cise of certain powers to themselves. By 
solemn compact, they have agreed that 
the rights not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the. 
States respectively, or to the people; Thus 
each of thé respective States stands co- 
equal in the compact with every other 
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States; theirs is a joint venture, an agree- 
ment among principals; it was only by 
the consent of the individual States that 
the Union came into being at all. 

If one of the principals has no right to 
assert an infraction of this agreement, 
who then has the right? If the central 
government created by the States should 
usurp powers that might destroy the 
States, can it be contended that the 
principals have no right of protest, no 
right of appeal to their co-equals, to 
resolve an issue of contested powers? Is 
it reasonable to believe that the States, 
like Frankenstein, have created an agency 
superior to themselves, and that they are 
utterly powerless to contest their own 
destruction? 

The briefest statement of the hypothe- 
sis suggests its ahsurdity. The right of 


interposition, as Jefferson and Madison 

termed it, exists because it has to exist. 
Without such a right, the Constitution is . 
a hollow shell; and the “perfect Union” 
it was intended to insure is disclosed as 
no Union at all, no joining of respective 
parts, but rather a single mass, mono~ 


lithic, a creature more powerful than its .. 


creator. 

If the existence of the right of inter- 
position be admitted (and this is to admit 
no more than a right of survival, a right 
of compact), the Gray Commission might 
next inquire into the nature of the right. 
What are the conditions precedent to 
asserting the right of interposition? -In™ 
what way may the people of a State. 
interpose the shield of State sovereignty- 
between the Federal government and the 
object of the Federal government’s en-., 
croachments? 


'Deliberate...Palpable... Dangerous’ 


The right of interposition, as Jefferson 
and Madison saw it, is a right of last 
resort. Ordinarily, the Congress could be 
expected to take no action so grossly 
violative of the compact among the States 
that satisfactory redress could not be 
found in the forms of the Constitution— 
by judicial relief, by executive veto, by 
the election of a new Congress. And 
ordinarily the executive would assert no 
drastic powers that could not be curbed 
by well-established procedures. The great- 
est danger lay in the possibility of judicial 
usurpation, but here, it was thought, 
some confidence would have to be reposed 
in the restraint and moderation of men 
or our highest bench, The Federal gov- 
ernment, it was anticipated, would recog- 
nize its limited authority and operate 
therein; the States, for their part, would 
recognize the surrender of certain of 
their powers, and would restrict their 
activities to the fields reserved for them. 

“In cases of little urgency or impor- 
tance,” said Jefferson, “the prudence of 
both parties will keep them aloof from 
the questionable ground.” 

What, then, are the characteristics by 
which we may recognize the “great and 
extraordinary cases,” as Jefferson termed 
them, in which the right of interposition 
may be asserted? Madison explored this 
very question in his thoughtful report to 
the General Assembly in 1799, an excerpt 
from which appears on (page 8). : 

A State, he said, must be confronted 
with a usurpation of power that “deeply 


and essentially” affects its vital prin- 
ciples. The rignt is not to be exercised 
“either in a hasty manner or on doubtful 
or inferior occasions.” The conditions 
expressly required for such an interposi- 
tion are that the offense must constitute 
“a deliberate, palpable, and dangerous 
breach of the Constitution by the exercise 
of powers not granted by it.” 

His exposition of this requirement 
merits our most careful study. Deliberate 
... palpable .,. dangerous: These are the 
characteristics that must be present. 

Has such a breach of the compact oc- 
curred in the Supreme Court’s mandates 
under its school decision? Does the court’s 
opinion “deeply and essentially” affect 
vital principles of our political system? 
Is this a “great and extraordinary case,” 
and not a “doubtful or inferior occasion”? 


These questions we most respectfully ~ 


commend to the ref Commission as the, 
group pest qualified, by reason of its 
enunciation of the transcendent issue, to} 
explore them, 

If the commission should conclude that 
such a grave breach of the constitutional 
compact has n committed; that an 
issue of contested powers has developed, 
so serious that it can be put to rest only . 
by constitutional amendment, the com- 
mission may wish to consider recom- 
mendations to the Governor—late as the 
hour may be—by which Virginia -would 
appeal to her sister States as the final 
umpire in a controversy of towering’ 
importance to the people of the South.) 
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Mr. Madison's Report of 1799 


(in 1798, the Virgmia General Assembly 
adopted a resolution declaring the right to 
interpose its sovereign poccrs, in the case of a 
deliberate, palpable and dangerous eaercise by 
the Federal government of powers not granted 
to the Federal government under the Constitu- 
tion. The text of the Virginia Resolution ap- 
peared on this page yesterday, 

_ (Virginia’s action brought opposing resolu- 
tions from the Legislatures of Delaware, Rhode 
Island, Massachusetts, New York, Connecticut, 
New Hampshire and Vermont. Those communi- 
cations were referred to a committee of the 
Virginia House of Delegates headed by James 
Madison, In 1799 this committee brought in a 
report in which Madison eramined the New 
England objections. An excerpt from the com- 
mittee report, of interest to Virginians today, 
follows.) 


... The next position is, that the General 
Assembly views the powers of the Federal 
Government “‘as limited by the plain sense and 
intention of’ the instrument constituting that 
compact,” and ‘‘as no farther valid than they 
are authorized by the grants therein enumer- 
ated.” It does not seem possible that any just 
objection can. lie against either of these causes. 

The first amounts merely to a declaration 
that the compact ought to have the interpreta- 
tion plainly intended by the parties to it; the 
other, to a declaration that it ought to have the 
execution and effect intended by them, If the 
powers granted be valid, it is solely because 
they are granted; and if the granted powers are 
valid because granted, all other powers not 
granted must not be valid. 

The resolution having taken this view of the 
Federal compact, proceeds to infer ‘that, in the 
case of a deliberate, palpable and dangerous 
exercise of other powers, not granted by the 
said compact, the States who are parties thereto 
have the right and are in duty bound to inter- 
pose for arresting the progress of the evil, and 
for maintaining within their respective limits 
the authorities, rights, and liberties appertain- 
ing to them.” 


IT APPEARS TO your committee to be a plain 

principle, f ed in common sense, illus- 
trated by common practice, and essential to the 
nature of compects, that where resort can be 
had to no tribunal superior to the authority of 
the parties, the parties themselves must be made 
the rightful judges, in the last resort, whether 
the bargain has been pursued or violated. 

The Constitution. of the United States was 
formed by the sanction of the States, given by 
zach in its sovereign capacity, It adds to the 
stability and dignity, as well as to the authority 
of the Constitution, that it rests on this legiti- 
mate and solid foundation, 

The States, then, being the parties to the 
constitutional compact, and in their sovereign 
sapacity, it follows of necessity that there can 
>€ no tribunal above their authority to decide, 
in the last resort, whether the compact made 
ay them be violated; and, consequently, that, as 
he parties to it, they must decide themselves, in 
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the last resort, such questions as may of suf- 
ficient magnitude to require their interpesition, 
IT DOES NOT follow, however, because the 

States, as sovereign parties to their consti- 
tutional compact, must ultimately decide 
whether it has been violated, that such a de- 
cision ought to be interposed either in a hasty 
manner or on doubtful and inferior occasions. 
Even in the case of ordinary conventions be- 
tween different nations, where, by the strict 
rule of interpretation, a breach of a part may 
be deemed a breach of the whole—every part 
being deemed a condition of every other part, 
and of the whole—it is always laid down that 
the breach must be both wilful and material, to 
justify an application of the rule. But in the 
case of an intimate and constitutional union, 
like that of the United States, it is evident that 
the interposition of the parties, in their sov- 
ereign capacity, can be called for by occasions 
only deeply essentially affecting the vital prin- 
ciples of their political system. 

The resolution has, accordingly, guarded 
against any apprehension of its object, by ex- 
pressly requiring for such an interposition “the 
case of a deliberate, palpable, and dangerous 
breach of the Constitution by the exercise of 
powers not granted by it. 

It must be a case, not of a light and 
transient nature, but of a nature dangerous to 
the great purpose for which the Constitution 
was established. It must be a case, moreover, 
not obscure or doubtful in its construction, but 
plain and palpable. Lastly it must be a case not 
resulting from a partial consideration or hasty 
determination, but a case stamped with a final 
consideration and deliberate adherence. 

It is not necessary, because the resolution 
does not require, that the question should be 
discussed, how far the exercise of any particular 
power, ungranted by the Constitution, would 
justify the interposition of the parties to it. As 
cases might easily be stated which none would 
contend ought to fall within that description, 
cases, on the other hand, might with equal ease 
be stated, so flagrant and so fatal as to unite 
every opinion in placing them within the de- 
scription. 
BUT THE RESOLUTION has done more than 

guard against misconstruction, by expressly 
referring to cases of a deliberate, palpable and 
dangerous nature. It specifies the object of the 
interposition which it contemplates to be solely 
that of arresting the progress of the evil of 
usurpation, and of maintaining the authorities, 
rights, and liberties appertaining to the States 
as parties to the Constitution. 

From this view of the resolution, it would 
seem inconceivable that it can incur any just 
disapprobation from those who, laying aside all 
momentary impressions, and recollecting the 
genuine source and object of the Federal Con- 
stitution, shall candidly and accurately interpret 
the meaning of the General Assembly. 

If the deliberate exercise of dangerous pow- 
ers, palpably withheld by the Constitution, could 
not justify the partie’ to it in interposing even 
so far as to arrest the progress of the evil, and 
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thereby to preserve the Constitution itself, as 
well as to provide for the safety of the parties 
to it, there would be an end to all relief from 


usurped power, and a direct subversion of the 
rights specified or recognized under all the 
State Constitutions, as well as a plain denial of 
the fundamental principle on which our inde- 
pendence was declared. 
BUT IT IS OBJECTED that the judicial author- 
ity is to be regarded as the sole expositor 
of the Constitution, in the last resort; and it 
may be asked for wh&t reason the declaration 
by the General Assembly, supposing it to be 
theoretically true, could be required at the 
present day, and in so solemn a manner, 

On this objection it might be observed, first, 
that there may be instances of uSurped power, 
which the forms of the Constitution would 
never draw within the control of the judicial 
department; secondly, that if the decision of 
the judiciary be raised above the authority of 
the sovereign parties to the Constitution, the 
decisions of the other departments, not carried 
by the forms of the Constitution before the 
judiciary, must be equally authoritative and 
final with the decisions of that department, 

But the proper answer to the objection, is 
that the resolution of the General Assembly 
relates to those great and extraordinary cases 
in which all the forms of the Constitution may 
prove ineffectual against infractions dangerous 
to the essential rights of the parties to it. 

The resolution supposes that dangerous pow- 
ers, not delegated, may not only be usurpec 
and executed by the other departments, but 
that the judicial department may also exercise 
or sanction dungerous powers beyond the grant 
of the Constitution, and, consequently, that the 
ultimate right of the parties to the Constitution 
to judge whether the compact has been dan- 
gerously violated, must extend to Violations by 
one delegated authority as well as by another; 
by the judiciary as well as by the executive or 
the legislature. 
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HOWEVER .TRUE, therefore, it may be that 

the judicial department is, in all questions 
submitted to it by the forms of the Constitution, 
to decide in the last resort, this resort must 
necessarily be deemed the last in relation to 
the authorities of the other departments of the 
Government; not in relation to the rights of the 
parties to the constitutional compact, from 
which the judicial as well as the other depart- 
ments hold their delegated trusts. 


On any other hypothesis, the delegation of 
judicial power would annul the authority dele- 
gating it; and the concurrence of this depart- 
ment with the others in usurped powers might 
subvert forever, and beyond the possible reach 
of any rightful remedy, the very Constitution 
which all were instituted to preserve. 


‘The truth declared in the resolution being 
established, the expediency of making the 
declaration at the present day may safely be 
left to the temperate consideration and candid 
judgment of the American public. It will be 
remembered that a frequent recurrence to 
fundamental principles is solemnly enjoined by 
most of the State Constitutions, and particu- 
larly by our own, as a necessary safeguard 
against the danger of degeneracy to which 
republics are liable, as well as other govern- 
ments, though in a less degree than others, 


And a fair comparison of the political doc- 
trines not unfrequent at the present day with 
those which characterized the epoch of our 
Revolution, and which form the basis of our 
republican constitutions, will best determine 
whether the declaratory recurrence here made 
to those principles ought to be viewed as un- 
seasonable and improper, or as a vigilant dis- 
charge of an important duty. The authority of 
constitutions over governments, and of the 
sovereignty of the people over constitutions, are 
truths which are at all times necessary to be 
kept in mind, and at no time, perhaps, more 
necessary than at present.... 


Late Hour for Liberties 


We have come this far in an editorial 
consideration of what Jefferson and Madi- 
son long ago termed a State’s “right of 
interposition”’: : 

First, that the right exists; it was 
enunciated by the most illustrious of 
America’s great men in the earliest days 
of the republic; it was described by Cal- 
houn, in the great address reprinted on 
this page today, as “the fundamental 
principle of our system, resting on facts 
historically as certain as our revolution 


itself, and deductions as simple and ~ 


demonstrative as that of any political or 
moral truth whatever.” 

Secondly, that the nature of the right 
lies in the inherent power of American 


» States, as sovereign parties to a joint 


compact, to protest a breach of that 


compact by the Federal government they 


have jointly created, It is the right of a 
State, when it believes such a breach has 
been committed, to apped! to its sister 
States for adoption or rejection of a 
constitutional amendment, in order that 
a question of contested power may be set 
at rest. 

_ Thirdly, that the exercise of the right 
is limited to certain grave and extraordi- 
nary cases, The breach of understood 
powers must be, in Madison's phrase, 
“deliberate, palpable and dangerous.” 


The encroachment of the Federal gov- 


ernment must “deeply and essentially 
affect vital principles of a State’s political 
system.” The right is not to be invoked 
“in cases of little urgency or importance.” 
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Once Georgia Interposed fa 


We would now submit that Governor 
Stanley and the Gray Commission may 
wish to explore the forms in which this 
right has been exercised in the past, On 
Monday, attention was directed to the 
historic Kentucky and Virginia Resolu- 
tions of 1798, in which interposition took 
the form of a ringing protest, avowing 
the unconstitutionality of the Alien and 
Sedition Acts, We may recall Madison's 
clear statement that “farther measures” 
could have been taken by the General 
Assembly, 


It is of keen interest to reflect upon a 


Still earlier exercise of the right of inter- ~ 


position, with a contemporary analogy 
too clear to be overlooked. 

When the Constitution originally was 
ratified, it was with the plain under- 
standing of the ratifying States that the 
judicial power of the Federal Courts 
would not extend to claims brought 
against a sovereign State. This was no- 
where spelled out in the compact, It was 
simply understood, as men in their daily 
lives rely in every field upon under- 
standings not put in words. 

Yet the Federalist Supreme Court, in 
the teeth of this understanding, under- 
took to hear a claim against Georgia and 
entered an order compelling Georgia to 
pay. Georgia flatly refused. (The Geor- 
gia House of Representatives even passed 
a bill, which never became law, provid- 
ing that any Federal marshal who at- 
tempted to enforce the mandate would 


What Did the War Change? 


Now, it will be objected that all of this 
was settled by the Civil War; that the 
North’s victory over the South estab- 
lished the supremacy of the Federal gov- 
ernment not only militarily but consti- 


tutionally also. That the war established: 


a certain military supremacy, Virginia 
would be the last to deny; the war, if it 
proved anything, proved that when one 
group of States is determined by force 
to contest the effort of another group of 
States to withdraw from the Union, law 
and sovereign rights are blown to the 
four winds and the issue is resolved on 
naked force alone, ; : 
But if the war also established the con- 


-of Northern States, in the 1850s, through 


-ments provided, first, that slavery shall 


shall any State deprive any person 
liberty or property without due pro 
law,.nor deny to any person within it 
diction. the equal protection of the lav 
These were all the amendments 
Constitution that were made i 
iod immediately following th: 
i Amendment was di 


be hanged). It was Georgia’s position 
that this power had not been granted to 
the Federal government, It was the 
court’s position that it had been granted. 
So Georgia, in effect, invoked in 1792 
the right of interposition: Georgia called 
upon all of the States to decide the issue. 
And in 1795, the States ratified the 
Eleventh Amendment by which Georgia 
was declared right, and the court wrong. 

While this appeal to the primary sov- 
ereignty of the people was pending, Geor- 
gia naturally withheld payment of the 
claim, 

Tt is a late hour, we confess, to suggest 
that Governor Stanley and the Gray 
Commission ponder the interposition of 
Georgia 160 years ago, in terms of its 
possible application to Virginia’s problem 
today. 

It is a late hour to submit that Virginia 
may learn something from the defiance 
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Let us come down, then, to the : 
issue of public schools and other 
facilities. 
We will note, first, that the vel 
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schools in the District of Columb 
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by its own act, in effect to am 
Constitution. In that moment, n 
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by the Constitution in the peopl 
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voices of Madison and Jefferson 
not protest this rape of the Con 
with all the power and eloquenc 
command, 

Can we not ask of our sister £ 
honer and in dignity, that if th: 
opinion actually be the people’s \ 
the people should spell it out so 
uncertainty will be ended? If tt 
to operate separate schools al 
public facilities is to be prohibit 
States, should not this grave an 
change in public powers be nailec 
Constitution by appropriate ame 
Let us ponder this transcende 


their Personal Liberty Laws. The en-_ 
forcement of these State enactments, in 
the very teeth of the Supreme Court’s 
opinion in the Dred Scott case, may indi- 
cate that States are not quite so helpless 
before the court as we have assumed. 
In the history of the enforcement of the 
Personal Liberty Laws may be found, 
also, a precedent on this point: That a: 
State, or a group of States, may defy the 
court on one question and remain wholly 
obedient to its orders on every other, the 
while remaining in the Union. . 


stitutional supremacy of the Federal gov- 
ernment over the member States of the 
Union, then this fact surely would have 
been spelled out for us to read in the. f 
Constitution today. This nowhere ap- f 
pears, The three Reconstruction Amend- 


not exist ‘‘within the United States, or 
any place subject to their [not its] juris- 
diction”; secondly, that the right to vote 
shall not be abridged on account of race; 
and thirdly, in the vague and uncertain 
language of the Fourteenth Amendment, 
at 
es No State shall make or enforce any law 
whith shal] abridge the privileges or im- 
munities of citizens of the United States, nor 
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shall any State deprive any person of life, 
liberty or property without due process of 
law, nor deny to any person within its juris- 
diction. the equal protection of the laws. 
These were all the amendments to the 
Constitution Pee i sana the 
riod immediately following the war. 
The Thirteenth Amendment was declared 
ratified in 1865, the Fourteenth in 1868, 
the Fifteenth in 1870. A period of 43 
years then elapsed before the Constitu- 


tion was modified again. The significant 
point is that the Reconstruction Amend; 
iments in no way altered the basic struc» 
ture of the compact. Ours is still ‘a 
Union of States, each State retaining 
certain sovereign rights that it never has 
surrendered to the general government, 
each State still entitled to make its own 
decisions except where a power has been 
prohibited to the States by the Constitu- 
tion. 


The Clear Understanding: 


Let us come down, then, to the specific 
issue of public schools and other public 
facilities. 

We will note, first, that the very Con- 
gress—the Thirty-ninth Congress—that 
proposed the Fourteenth Amendment for 
ratification itself established .separate 
schools in the District of Columbia. 

There was implicit understanding 
among the States that the amendment in 
no way prohibited the operation of sep- 
arate schools. This understanding was 
expressly confirmed by the Supreme 
Court in 1896, and again expressly con- 


firmed by a unanimous Supreme Court 
in 1927. 

For a period of more than 80 years, 
the States acquiesced in this understand- 
ing. It was agreed that what was pro- 
hibited to the States in this field was the 
right to operate separate but unequal, 
schools, And pursuant to this agreement 
and understanding, the South, struggling 


from the poverty and ruins of Recon- 
struction, painfully began to build up a 
school system that would provide some 
education for her children. 


Nine Men, or 36 States? 


On May 17, 1954, not by action of 
three-fourths of the States but on the 
naked and arrogant declaration of nine 
men, the Supreme Court itself undertook 
to wipe out this long understanding and 
by its own act, in effect to amend the 
Constitution. In that moment, nine men 
arrogated unto themselves powers vested 
by the Constitution in the people of not 
fewer than 36 States. 

We would submit most earnestly to 
Governor Stanley, and to the Gray Com- 
mission, that they consider whether Vir- 
ginia, summoning to her aid the great 
voices of Madison and Jefferson, should 


not protest this rape of the Constitution . 


with all the power and eloquence at our 
command, 

Can we not ask of our sister States, in 
honor and in dignity, that if the court’s 
opimion actually be the people’s will, then 
the people should spell it out so that al 
uncertainty will be ended? If the power 
to operate separate schools and other 
public facilities is to be prohibited to the 
States, should not this grave and drastic 
change in public powers be nailed into the 
Constitution by appropriate amendment? 

Let us ponder this transcendent issue. 
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Already the Supreme Court, bent upon 
destroying the constitutional understand- 
ings of more than 80’years, has ordered 
an end to separate schools and parks. 
The next wind that blows from the court, 
will take with it a State’s power to 
prohibit interracial marriage. One by one, 
the reserved powers of sovereign States 
will be swept away. Unless interposition 
is made now, in a desperate effort to halt 
this process of judicial amendment of the 
Constitution, the States inevitably will 
be reduced to nonentities and the whole 
structure of our Union will be radically 
altered. 

Think upon these things, Virginians! 

Whether one opposes racial integra- 
tion, as we do, or supports integration, as 
many do, is beside the point; All Vir- 
ginians, liberal and conservative alike, 
from the Tidewater or the Valley, are. 
united in a devotion to the Constitution 
and a reverence for its pro} adminis- 
tration. If we fail now to make at least 
the effort to preserve the Constitution 
from the greedy hands of the Supreme 
Court, bent upon shaping it as a thing of 
wax, we shall have failed as Americans 
and Virginians in an hour of solemn crisis, 
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The editorials of November 23 were accompanied by the fol- 
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Ne 


pt from John C. Colhoun's Fort Hill address of , 


lowing excer, 


‘Interposition' Is Basic Right of 
Sovereign States, John Calhoun Believed 


THE QUESTION of the rela- 
tion which the States and General 
Government bear to each other is 
not one of recent origin. From 
the commencement of our sys- 
tem, it has divided public senti- 
ment, Even in the Convention, 
while the Constitution was strug- 
gling into existence, there were 
two parties as to what this re- 
lation should be, whose different 
sentiments constituted no small 
impediment in forming that in- 
strument. 

After the General Government 
went into operation, experience 
soon proved that the question 
had not terminated with the la- 
bours of the Convention. The 
great struggle that preceded the 
political revolution of 1801, 
which brought Mr. Jefferson intc 
power, turned essentially on it, 
and the doctrines and arguments 
on both sides were imbodied and 
ably sustained: on the one, in the 
Virginia and Kentucky Resolu- 
tions, and the Report to the Vir- 
ginia Legislature; and on the 
other, in the replies of the Leg- 
islature of Massachusetts and 
sorne of the other States. 

These resolutions and this re- 
port, with the decision of the 
Supreme Court of Pennsylvania 
about the same time (particu- 
larly in the case of Cobbett, de- 
livered by Chief Justice McKean 
and concurred in by the whole 
bench), contain what I believe 
to be the true doctrine on this 
important subject. I refer to 
them in order to avoid the ne- 
cessity of presenting my views, 
with the reasons in support of 
them, in detail .'.. 


THE GREAT AND leading 


principle is, that the General. 


Government emanated from the 
people of the several States, 
forming distinct political com- 
munities, and acting in their 
separate and sovereign capacity, 


and not from all of the people 
forming one aggregate political 
community; that the Constitu- 
tion of the United States is, in 
fact, a compact, to which each 
State is a party, in the character 
already described; and that the 
several States, or parties, have 
a right to judge of its infrac- 
tions; and in case of a deliberate, 
palpable, and dangerous exercise 
of power not delegated, they 
have the right, in the last resort, 
to use the language of the Vir- 
ginia Resolutions, “to interpose 
for arresting the progress of the 
evil, and for maintaining, within 
their respective limits, the au- 
thorities, rights and liberties 
appertaining to them,” 


THIS RIGHT of interposition, 

thus solemnly asserted by the 
State of Virginia, be it called 
what it may—State-right, veto, 
nullification, or by any other 
name—I conceive to be the 
fundamental principle of our sys- 
tem, resting on facts historically 
as certain as our revolution 
itself, and deductions as simple 
and demonstrative as that of any 
political or moral truth what- 
ever; and I firmly believe that 
on its recognition depends the 
stability and safety of our polit- 
ica] institutions. 

I am not ignorant that those 
opposed to the doctrine have 
always, now and formerly, re- 
garded it in a very different 
light, as anarchical and revolu~ 
tionary. Could I believe such, in 
fact, to be its tendency, to me 
it would be no recommendation. 
I yield to none, I trust, in a 
deep and sincere attachment to 
our political institutions and the 
union of these States.... 

With these strong feelings of 
attachment, I have examined, 
with the utmost care, the bear- 
ing of the doctrine in question; 
and so far from anarchical or 
revolutionary, I solemnly believe 


it to be the only solid founda- 
tion of our system, and of the 
Union itself; and that the op 
posite doctrine, which denies to 
the States the right of protect- 
ing their reserved powers, and 
which would vest in the General 
Government (it matters not 
through what department) the 
right of determining, exclusively 
and finally, the powers delegated 
to it, is incompatible with the 
sovereignty of the States, and of 
the Constitution itself, consid- 
ered as the basis of a Federal 
Union. 
As strong as this language 
is, it is not stronger than that 
used by the illustrious Jeffer- 
son, who said to give to the 
General Government the final 
and exclusive right to judge of 
its powers, is to make “its dis- 
cretion, and not the Constitu- 
tion, the measure of its pow- 
ers”; and that, “in all cases of 
compact between parties hav- 
ing no common judge, each 
party has an equal right to 
judge for itself, as well of the 
infraction as of the mode and 
measures of redress.” Lan- 
guage cannot be more explicit, 
nor can higher authority be ad- 
duced... 
IT HAS BEEN well said by one 

of the most sagacious men of 
antiquity, that the object of a 
constitution is to restrain the 
government, as that of laws is to 
restrain individuals, The remark 
is correct; nor is it less true 
where the government is vested 
in a majority than where it is 
in e single or a few individuals— 
in a republic, than a monarchy 
or aristocracy. 

So numerous and diversified 
are the interests of our country, 
that they could not be fairly 
represented in a single govern- 
ment, organized so as to give 
to each great and leading inter- 
est a separate and distinct voice. 
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. -. A plan was adopted better 
suited to our situation, but per- 
fectly nove] in its character. 


THE POWERS of government 
were divided, not, as hereto- 


fore, in reference to classes, but 


geographically. One General 
Government was formed for the 
whole, to which was delegated 
all the powers supposed to be 
netessary to regulate the inter- 
ests common to all the States, 
leaving others subject to the 
separate control] of the States, 
being, from their loca] and pe- 
culiar character, such that they 
could not be subject to the will 
of a majority of the whole 
Union, without the certain haz- 
ard of injustice and oppression. 


It wag thus that the inter- 
ests of the whole were sub- 
jected, as they ought to be, to 
the will of the whole, while 
the peculiar and Jocal interests 
were left under the control 
of the States separately, to 
whose custody only they could 
be safely confided. This dis- 
tribution of power, settled 
solemnly by a constitutional 
compact, to which all the 
States are parties, constitutes 
the peculiar character and ex- 
cellenco of our political sys- 
tem, It is truly and emphati- 
cally American, without exam- 
ple or parallel. 


TO REALIZE its perfection, we 

must view the General Gov- 
ernment and those of the States 
as a whole, each in its proper 
sphere independent: each per- 
fectly adapted tu its respective 
objects; the States acting sep- 
arately, representing and pro- 
tecting the local and peculiar 
interests; acting jointly through 
one General Government, with 
the weight respectively assigned 
to each by the Constitution, rep- 
resenting and protecting the in- 
terest of the whole, and thus 
perfecting, by an admirable but 
Simple arrangement, the great 
principle of representation and 
responsibility, without which no 
government can be free or just. 


To preserve this sacred distri- 
bution as originally settled, by 
coercing each to move in its pre- 
scribed orb, is the great and dif- 
ficult problem, on the solution of 
which the duration of our Con- 
stitution, of‘ our Union, and, in 
all probability, our liberty de- 
pends, How is this to be effected? 


The question is new when ap 
plieg to our political organiza- 
tion, 


where the separate and 


of- 
of 
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it to be the only solid founda- 
tion of our system, and of the 
Union itself; and that the op 
posite doctrine, which denies to 
the States the right of protect- 
ing their reserved powers, and 
which would vest in the General 
Government (it matters not 
through what department) the 
right of determining, exclusively 
and iinally, the powers delegated 
to it, is incompatible with the 
sovereignty of the States, and of 
the Constitution itself, consid- 
ered as the basis of a Federal 
Union. 
As strong as this language 
is, if is not stronger than that 
used by the illustrious Jeffer- 
son, who said to give to the 
General Government the final 
and exclusive right to judge of 
its powers, is to make “its dis- 
cretion, and not the Constitu- 
tion, the measure of its pow- 
ers”; and that, “in all cases of 
compact between parties hav- 
ing no common judge, each 
party hes an equal right to 
jvdge for itself. as well of the 
infraction as of the mode and 
measures of redress.” Lan- 
guage cannot be more explicit, 
nor can higher authority be ad- 
duced ... 
IT HAS BEEN well said by one 

of the most sagacious men of 
antiquity, that the object of a 
constitution is to restrain the 
government, as that of laws is to 
restrain individuals, The remark 
is correct; nor is it less true 
where the government is vested 
in a majority than where it is 
in e single or a few individuals— 
in a republic, than a monarchy 
or aristocracy. 

So numerous and diversified 
are the interests of our country, 


that they could not be fairly’ 


represented in a single govern- 
ment, organized so as to give 
to each great and leading inter- 
ést a separate and distinct voice. 
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... A plan was adopted better 
suited to our situation, but per- 
fectly novel in its character. 


THE POWERS of government 

were divided, not, as hereto- 
fore, in reference to classes, but 
geographically. One General 
Government was formed for the 
whole, to which was delegated 
al] the powers supposed to be 
netessary to regulate the inter- 
ests common to all the States, 
leaving others subject to the 
separate control of the States, 
being, from their loca] and pe- 
culiar character, such that they 
could not be subject to the will 
of a majority of the whole 
Union, without the certain haz- 
ard of injustice and oppression. 


It wag thus that the inter- 
ests of the whole were sub- 
jected, as they ought to be, to 
the will of the whole, while 
the peculiar and local interests 
were leff under the control 
of the States separately, to 
whose custody only they could 
be safely confided. This dis- 
tribution of power, settled 
solemnly by a constitutional 
compact, to which all the 
States are parties, constitutes 
the peculiar character and ex- 
cellence of our political sys- 
tem, It is truly and emphati- 
cally American, without exam- 
ple or parallel. 


TO REALIZE its perfection, we 

must view the General Gov- 
ernment and those of the States 
as a whole, each in its proper 
sphere independent; each per- 
fectly adapted to its respective 
objects; the States acting sep- 
arately, representing and pro- 
tecting the local and peculiar 
interests; acting jointly through 
one General Government, with 
the weight respectively assigned 
to each by the Constitution, rep- 
resenting and protecting the in- 
terest of the whole, and thus 
perfecting, by an admirable but 
Simple arrangement, the great 
principle of representation and 
responsibility, without which no 
government can be free or just. 


To preserve this sacred distri- 
bution as originally settled, by 
coercing each to move in its pre- 
scribed orb, is the great and dif- 
ficult problem, on the solution of 
which the duration of our Con- 
stitution, of‘ our Union, and, in 
all probability, our liberty de- 
pends. How Is this to be effected? 


The question is new when ap- 
Plied to our political organiza- 
tion, where the separate and 
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conflicting interests of society 
are represented by distinct but 
connected governments; but it 
is, in reality, an old question 
under a new form, long since 
perfectly solved, 


Whenever separate and dis- 
similar interests have been sepa- 
rately represented in any govern- 
ment; whenever the sovereign 
power has been divided in its 
exercise, the experience and wis- 
dom of ages have devised but 
one mode by which such political 
organization can be preserved— 
the mode adopted in England, 
and by all governments, ancient 
and modern, blessed with consti- 
tutions deserving to be called 
free—to give to each co-estate 
the right to judge of its own 
powers, with a negative or veto 
on the acts of others, in order to 
protect against encroachments 
the interests it particularly Tep- 
resents, .. 


SO ESSENTIAL is the principle, 

that to withhold the right 
from either, where the sovereign 
power is divided, is, in fact, to 
annul the division itself, and to 
consolidate in the one left in the 
exclusive possession of the right 
all powers of government; for it 
is not possible to distinguish, 
Practically, between a govern- 
ment having all power, and one 
having the right to take what 
powers it pleases. ... 


These truths do seem to me 
to be incontrovertible; and I am 
at a Joss to understand how any- 
one, who has maturely refiected 
on the nature of our institutions, 
or who has read history and 
studied the principles of free 
goverrament to any purpose, can 
call them in question. 


The explanation must, it ap- 
pears to me, be sought in the 
fact that in every free state 
there are those who look more 
to the necessity of maintaining 
power than guarding against its 


abuses.,.. , If such be the true 


cause, I must think the fear of 
weakening the government too 
much in this case to be in a 
great measure unfuunded, or, at 
least, that the danger is much 
less from that than the opposite 
side. ... 


So far from extreme danger, 
I hold that there never was a 
free state in which this great 
conservative principle, indis- 
pensable to all, was ever so 
Safely lodged. In others, when 
the co-estates representing the 
dissimilar and conflicting inter- 
ests of the community came into 
contact, the only alternative was 


compromise, submission, or force. 
Not so in ours, 

Should the General Govern- 
ment and a State come into 
conflict, we have a higher 
remedy: The power which 
called the General GovVern- 
ment into existence, which 
gave it all its authority, and 
can enlarge, contract, or abol- 
ish its power at its pleasure, 
may be invoked. 


The States themselves may be 
appealed to, three-fourths of 
which, in fact, form a power 
whose decrees ave tne Constitu- 
tion itself, and whose voice can 
silence all discontent. 


THE UTMOST EXTENT, then, 

of the power is, that a State 
acting in jts sovereign capacity, 
as one of the parties to the con- 
stitutional compact, may compel 
the government, created by that 
compact, to submit a question 
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touching its infraction to the 
parties who created it; to avoid 
the supposed dangers of which, 
it is proposed to resort to the 
novel, the hazardous, and, I must 
add, fatal project of giving to 
the General Government the sole 
and final right of interpreting 
the Constitution, thereby revers- 
ing the whole system, making 
that instrument the creature of 
its will instead of a rule of ac- 
tion impressed on it at its cre- 
ation, and annihilating, in fact, 
the authority which imposed it, 
and from which the government 
itself derives its existence. 
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That such woula be thé result, 
were the right in question vested 
in the legislative or executive 
branch of the government, is 
conceded by all. No one has 
been so hardy as to assert that 
Congress or the President ought 
to have the right, or deny that, 
if vested finally and exclusively 
in either, the consequences which 
I have stated would necessarily 
follow; but its advocates have 
been reconciled to the doctrine, 
on the supposition that there is 
one department of the General 
Government which, from its pe- 
culiar organization, affords an 
independent tribunal through 
which the government may ex- 
ercise the high authority which 
is the subject of consideration, 
with perfect safety to all 


I yield, I trust, to few in my 
attachment to the judiciary de- 
partment. I am fully sensible of 
its importance, and would main- 
tain it to the fullest extent in 
its constitutional powers and in- 
dependence; but it is impossible 
for me to believe that it was 
ever intended by the Constitu- 
tion that it should exercise the 
power in question, or that it is 
competent to do so; and, if it 
were, that it would be a safe 
depository of the power... 


IT IS A UNIVERSAL and funda- 
mental political principle, that 
the power to protect can safely 
be confided only to those inter- 
ested in protecting, or their re- 
sponsible agents—a maxim not 
less true in private than in pub- 
lic affairs, The danger in our 
system is, that the General Gov- 
ernment, which represents the 
interests of the whole, may en- 
croach on the States, which rep- 
resent the peculiar and local in- 
terests, or that the latter may 
encroach on the former, 


In examining this point, we 
ought not to forget that the gov- 
ernment, through all its depart- 
ments, judicial as well as others, 
is administered by delegated and 
responsible agents; and that the 
power which really controls, ulti- 
mately, al] the movements, is 
not the agents, but those who 
elect or appoint them. 


To understand, then, its real 
character, and what would be 
the action of the system in any 
supposable case, we must raise 
our view from the mere agents 
to this high controlling power, 
which finally impels every move- 
ment of the machine. By doing 
so, we shall find all under the 
control of the will of a majority, 
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compounded of the majority of 
the States, taken as corporate 
bodies, and the majority of the 
people of the States, estimated 
in Federal numbers. 


These, united, constitute the 
real and final power which im- 
pels and directs the movements 
of the General Government... 


The judges are, in fact, as 
truly the judicial representa- 
tives of this united majority, 
as the majority of Congress it- 
self, or the President, is its 
legislative or executive repre- 
sentative; and to confide the 
power to the judiciary to de- 
termine finally and conclu- 
sively what powers are dele- 
gated and what reserved, would 
be, in reality, to confide it to 
the majority, whose agents 
they are, and by whom they 
can be controlled in various 
ways; and, of course, to sub- 
ject (against the fundamental 
principle of our system and 
all sound political reasoning) 
the reserved powers of the 
States, with all the local and 
Peculiar interests they were 
intended to protect, to the 
will of ths very majority 
against which the protection 
was intended. Nor will the 
tenure by which the judges 
hold thelr office, however val- 
uable the provision in many 
other respects, materially vary 
the case, Its highest possible 
effect would be to retard, and 
not finalyy to resist, the will 
of the dominant majority. 


BUT IT IS USELESS to multiply 

arguments. Were it possible 
that reason could settle a ques- 
tion where the passions and in- 
terests of men are concerned, 
this point would have been long 
since settled forever by the State 
of Virginia. 

The report of her Legisla- 
ture, to which I have already re- 
ferred, has really, in my opinion, 
placed it beyond controversy. 
Speaking in reference to this 
subject, it says: 


‘Tt has been objected” (to the 
Tight of a State to interpose for 
the protection of her reserved 
rights) “that the judicial au- 
thority is to be regarded as the 
Sole expositor of the Constitu- 
tion. 


“On this subject, it might be 


- observed, first, that there may 


be instances of usurped powers 


# 
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which the forms of the Constitu- 
tion could never draw within the 
control of the judicial depart- 
ment; secondly, that if the de- 
cision of the judiciary be raised 
above the sovereign parties to 
the Constitution, the decisions of 
the other departments, not car- 
ried by the forms of the Consti- 
tution before the judiciary, must 
be equally authoritative and final 
with the decisions of that depart- 
ment. 

“But the proper answer to the 
objection js, that the resolution 
of the General Assembly relates 
to those great and extraordinary 
cases in which all the forms of 
the Constitution may prove in- 
effectual against infractions dan- 
gerous to the essential rights of 
the parties to it. 

“The resolution supposes 
that dangerous powers, not 
delegated, may not only be 
usurped and executed by the 
other departments, but that 
the judicial department may 
also exercise or sanction dan- 
gerots powers, beyond the 
grant of the Constitution, and, 
consequently, that the ultimate 
right of the parties to the Con- 
stitution to judge whether the 
compact hes been dangerously 


violated, must extend to yio- x( 


Istions by one delegated au- 
thority, as well as by another 
—by the judiciary, as well as 
by the executive or legislative,” 


AGAINST THESE conclusive 

arguments, as they seem to 
me, it is objected that, if one 
of the parties has the right to 
judge of infractions of the Con- 
stitution, so has the other; and 
that, consequently, in cases of 
contested powers between a 
State and the General Govern- 
ment, each would have a right 
to maintain its opinion, as is the 
case when sovereign powers dif- 
fer in the construction of trea- 
ties or compacts, and that, of 
course, it would come to be a4 
mere question of force. 

The error is in the assumption 
that the General Government is 
a party to the constitutional 
compact, 

The States, as has been shown, 
form the compact, acting as sov- 
ereign and independent com- 
munities. The General Govern- 
ment is but its creatme; and 
though, in reality, a government 
with all the rights and authority 
which belong to any other gov- 
ernment, within the orbit of its 
powers, it is, nevertheless, x gov- 
ernment emanating from a com- 


pact between sovereigns, and 
partaking, in its nature and ob- 
ject, of the character of a joint 
commission, appointed to super- 
intend and administer the in- 
terests in which all are jointly 
concerned, but having, beyond 
its proper sphere, no more power 
than if it did not exist. 


To deny this would be to deny 
the most incontestible facts and 
the clearest conclusions; while to 
acknowledge its truth is to de- 
stroy utterly the objection that 
the appeal would be to force, in 
the case supposed, 


For, if each party has a right 
to judge, then, under our sys- 
tem of government, the final 
cognizance of a question of con- 
tested power would be in the 
State, and not in the General 
Government, It would be the duty 
of the latter, as in all similar 
cases of a contest, between one 
end more of the principals and 
a joint commission or agency, 
to refer the contest to the prin- 
cipals themselves. Such are the 
Plain dictates of both reason and 
analogy. 

On no sound principle can the 
agents have a right to final 
cognizance, as against the prin- 
cipals, much less to use force 
against them to maintain their 
construction of their powers. 
Such a right would be monstrous, 
and has never, heretofore, been 
claimed in similar cases. 


THAT THE DOCTRINE is 

applicable to the case of a 
contested power between the 
States and the General Gov- 
ernment, we have the author- 
ity not only of reason and 
analogy, but of the distin- 
guished statesman already re- 
ferred to, Mr. Jefferson, at a 
late period of his life, after 
jong experience and mature 
reflection, says, “With respect 
to our State and Federal Gov- 
ernments, I do not think their 
relations are correctly tmder- 
stood by foreigners, They 
suppose the former are subor- 


dinate to the latter, This is 
not the case. They are co- 
ordinate departments of one 
simple and integral whole. 
But you may ask, if the two 
departments should claim each 
the same subject of power, 
where is the umpire to decide 
between them? 


“In cases of little urgency or 
importance, the prudence of both 
Parties will keep them aloof from 
the questionable ground; but, if 
it can neither be avoided nor 
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which the forms of the Constitu- 
tion could never draw within the 
control of the judicial depart- 
ment; secondly, that if the de- 
cision of the judiciary be raised 
above the sovereign parties to 
the Constitution, the decisions of 
the other departments, not car- 
ried by the forms of the Consti- 
tution before the judiciary, must 
be equally authoritative and final 
with the decisions of that depart- 
ment. 

“But the proper answer to the 
objection js, that the resolution 
of the General Assembly relates 
to those great and extraordinary 
cases in which all the forms of 
the Constitution may prove in- 
effectual against infractions dan- 
gerous to the essential rights of 
the parties to it. 

“The resolution supposes 
that dangerous powers, not 
delegated, may not only be 
usurped and executed by the 
other departments, but that 
the judicial department may 
also exercise or sanction dan- 
gerocts powers, beyond the 
grant of the Constitution, and, 
consequently, that the ultimate 
right of the parties to the Con- 
stitution to Judge whether the 
compact has been dangerously 


violated, must extend to yio- xf 


Tations by one delegated au- 
thority, as well as by another 
—by the judiclary, as well as 
by the executive or legislative.” 


AGAINST THESE conclusive 

arguments, as they seem to 
me, it is objected that, if one 
of the parties has the right to 
judge of infractions of the Con- 
stitution, so has the other; and 
that, consequently, in cases of 
contested powers between a 
State and the General Govern- 
ment, each would have a right 
to maintain its opinion, as is the 
case when sovereign powers dif- 
fer in the construction of trea- 
ties or compacts, and that, of 
course, it would come to be a 
mere question of force. 

The error is in the assumption 
that the General Government is 
a party to the constitutional 
compact. 


The States, as has been shown, 
form the compact, acting as soy- 
ereign and independent com- 
munities. The General Govern- 


ment is but its creatme; and ~ 


though, in reality, a government 
with all the rights and authority 
Which belong to any other gav- 
ernment, within the orbit of its 
powers, it is, nevertheless, a gov- 
ernment emanating from a com- 
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pact between sovereigns, and 
partaking, in its nature and ob- 
ject, of the character of a joint 
commission, appointed to super- 
intend and administer the in- 
terests in which all are jointly 
concerned, but having, beyond 
its proper sphere, no more power 
than if it did not exist.- 


To deny this would be to deny 
the most incontestible facts and 
the clearest conclusions: whils to 
acknowledge its truth is to de- 
Stroy utterly the objection that 
the appeal would be to force, in 
the case supposed, 

For, if each party has a right 
to judge, then, under our sys- 
tem of government, the final 
cognizance of a question of con- 
tested power would be in the 
State, and not in the General 
Government. It would be the duty 
of the latter, as in all similar 
cases of a contest, between one 
and more of the principals and 
a joint commission or agency, 
to refer the contest to the prin- 
cipals themselves. Such are the 
plain dictates of both reason and 
analogy. 

On no sound principle can the 
agents have a right to final 
cognizance, as against the prin- 
cipals, much less to use force 
against them to maintain their 
construction of their powers. 
Such a right would be monstrous, 
and has never, heretofore, been 
claimed in similar cases. 


THAT THE DOCTRINE is 

applicable to the case of a 
contested power between the 
States and the General Gov- 
ernment, we have the suthor- 
ity not only of reason and 
analogy, but of the distin- 
guished statesman already re- 
ferred to. Mr. Jefferson, at a 
late period of his life, after 
long experience and mature 
reflection, says, “With respect 
to our State and Federal Gov- 
ernments, I do not think thelr 
relations are correctly wder- 
stood by foreigners, They 
suppose the former 2re subor- 


dinate to the latter, This Is 
not the case. They are co- 
ordinate departments of one 
simple and integral whole. 
But you may ask, if the two 
departments should claim each 
the same subject of power, 
where is the umpire to decide 
between them? 


‘In cases of little urgency or 
importance, the prudence of both 
parties will keep them aloof from 
the questionable ground; but, if 
it can neither be avoided nor 


compromised, a convention of the 
States must be called to ascribe 
the doubtful power to that de- 
partment which they may think 
best.” 


IT IS THUS that our Constitu- 

tion, by authorizing amend- 
ments, and by prescribing its au- 
thority and mode of making 
them, has, by a simple contriv- 
ance, with its characteristic wis- 
dom, provided a power which, in 
the last resort, supercedes ef- 
fectually the necessity, and even 
the pretext, for force: A power 
te which none can fairly ob- 
ject; with which the interests 
of all are safe, which can defi- 
nitely close all controversies in 
the only effectual mode, by free- 
ing the compact of every defect 
and uncertainty, by amendment 
of the instrument itself. 


It is impossible for human 
wisdom, in a system like ours, to 
devise another mode which shall 
be safe and effectual, and, at the 
Same time, consistent with what 
are the relations and acknowl- 
edged powers of the two great 
departments of our government, 
It gives a beauty and security 
peculiar to our system, which, if 
duly appreciated, will transmit 
its blessings to the remotest 
generations; but, if not, our 
splendid anticipation of the fu- 
ture will prove but an empty 
dream, 


STRIPPED OF all its covering, 

the naked question is, whether 
ours is a federal or a consoli- 
dated government; a constitu- 
tional or absolute one; a govern- 
ment resting ultimately on the 
solid basi§ of the sovereignty of 
the States or on the unrestrained 
will of a majority; a form of 
government, as in all other un- 
limited ones, in which injustice, 
and violence. and force must 
finally prevail. 


Let it never be forgotten that, 
where the majority rules with- 
out restriction, the minority is 
the subject; and that, if we 
should absurdly attribute to the 
former the exclusive right of 
construing the Constitution, 
there would be, in fact, between 
the sovereign and subject, under 
such a govermment, no constitu- 
tion, or, at least, nothing deserv- 
ing the name, or serving the 
legitimate object of so sacred an 
instrument, 


How the States are to exercise 
this high power of interposition, 
which constitutes so essential a 
Portion of their reserved rights 
that it cannot be delegated with- 
out an entire surrender of their 
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sovereignty, and converting our 
system from a federal into a 
consolidated government, is a 
question that the States only are 
competent to determine. The 
arguments which prove that they 
possess the power, equaHy prove 
that they are, in the language of 
Jefferson, “the rightful judges of 
the mode and measure of re~ 
dress.” 


But the spirit of forebear- 
ance, as well as the nature of 
the right itself, forbids a re- 
course to it, except in cases of 
dangerous infractions of the 
Constitution; and then only in 
the last resort, when all rea- 
sonable hope of relief from the 
ordinary action of the goyvern- 
ment has failed; when, if the 


J right to interpose did not exist, 


the alternative would be sub- 
mission and oppression on one 
side, or resistance by force on 
the other. 


THAT OUR SYSTEM should 

afford, in such extreme cases, 
an intermediate point between 
these dire alternatives, by which 
the government may be brought 
to a pause, and thereby an in- 
terval obtained to compromise 
differences, or, if impracticable, 
be compelled to submit the ques- 
tion to a constitutional adjust- 
ment, through an appeal to the 
States themselves, is an evidence 
of its high wisdom: An element 
not, as is supposed by some, of 
weakness, but of strength; not 
of anarchy or revolution, but of 
peace and safety. 


Its general recognition would, 
of itself, in a great measure, if 
not altogether, supercede the 
necessity of its exercise, by im- 
Pressing on the movements of 
the government that moderation 
and justice so essential to har- 
mony and peace, in a country of 
such vast extent and diversity of 
interests as ours; and would, if 
controversy should come, turn 
the resentment of the aggrieved 
from the system to those who 
had abused its powers (a point 
all-important), and cause them 
to seek redress, not in revolu- 
tion or overthrow, but in refor- 
mation. . 


It is, in fact, properly under- 
stood, a substitute, where the 
alternative would be force, tend- 
ing to prevent, and, if that fails, 
to correct peaceably the aberra- 
tions to which all systems aré 
liable, and which, if permitted to 
accumulate without correction, 
must finally end in a general 
catastrophe. ... 
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An Old Doctrine, Still New 


With our readers’ indulgence, we would 
return now to the editorial discussion 
launched last week of the “right of inter- 
position.” The longer we have examined 
this principle of government, the more 
strongly we are persuaded that the right 
existed when the Union was formed; that 
nothing has occurred since then that has 
abolished the right; that it still exists; 
and that its assertion by the Virginia 
General Assembly might well serve to 
check the United States Supreme Court 
in its usurpation of power. At the very 
least, a fresh enunciation of this cardinal 
principle of our Union would serve to 
provoke widespread reflection uporr this 
nation’s drift from historic moorings. 

The right of interposition, as enunci- 
ated by Jefferson, Madison, Calhoun, 
Hayne, Randolph and many others, is 
seen historically as the States’ right to 
interpose their sovereignty between the 


Federal Government and the object of its 
encroachments upon powers reserved to 
the States. This right rests in the incon- 
trovertible theory that ours is a Union 
of sovereign States; that the Federal 
Government exists only by reason of a 
solemn compact among the States; that 
each respective State is a coequal party 
to this compact; that if the compact is 
violated by the Federal government, 
every State has a right to judge of the 
infraction; and that when an issue of 
contested power arises, only the States 
themselves, by constitutional process, 
may finally decide the isste. 

In last week’s presentation, we dwelled 
especially upon the enunciation of this 
right in Southern States from time to 
time. It is well to recall that Southerners 
have been by no means alone in declaring 
that in grave and extraordinary cases, 
the States may challenge an action taken 
by the Federal government. 


New England Proclaimed the Right 


In December of 1814, at a time of 
intense opposition in the New England 
States to the War of 1812, a convention 
met at Hartford to consider a number of 
constitutional questions, Delegates were 
elected to this convention from Connecti- 
cut, Massachusetts, Rhode Island, New 
Hampshire and Vermont; and except for 
the last two States, where delegates were 
chosen by local conventions, the delegates 
were named by State Legislatures. The 
Hartford convention has often been ridi- 
culed, but there is no question of the 
seriousness of its purpose or the validity 
of the delegates’ credentials, 

Out of the Hartford convention, among 
other resolutions, came this declaration: 

“In cases of deliberate, dangerous and 
palpable infractions of the Constitution, 
affecting the sovereignty of a State and 


the liberties of the people, it is not only 
the right, but the duty of such State to 
interpose its authority for their protec- 
tion, in the manner best calculated to 
secure that end, When emergencies occur 
which are either beyond the reach of 
judicial tribunals, or too pressing to 
admit of the delay incident to their forms, 
States which have no common umpire 
must be their own judges and execute 
their own decisions,” (Our italics.) 

As events turned out, Jackson’s victory 
at New Orleans in January of 1815, and 
the following month’s Peace of Ghent, 
put at rest the peculiar problems that 
had aroused a desire for interposition. 
Yet the declaration remains as a solemn 
expression from New England, echoing 
the very position Virginia and Kentucky 
had asserted 16 years earlier. 


Wisconsin Proclaimed the Right 


For a second example of the assertion 
of this right, outside the South, we may 
look at events in Wisconsin in 1858 and 
1859, We may recall that Congress, in 
1850, had enacted the Fugitive Slave 
Law, and the Supreme Court, in 1857, 


had followed this with the Dred Scott 
decision upholding slavery as a practice 
reserved to the States to regulate. 

The abolition movement was especially 
strong in Wisconsin; and when a United 
States marshal at Racine attempted to 


arrest and return a fugitive slay 
Joshua Glover, a mob of irate 
led by a Milwaukee editor nam 
man M, Booth, broke into a jail 
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was arrested for violation of the 


act, but the Wisconsin State 
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arrest and return a fugitive slave named 
Joshua Glover, a mob of irate citizens, 
led by a Milwaukee editor named Sher- 
man M, Booth, broke into a jail, rescued 
Glover, and prevented his return, Booth 
was arrested for violation of the Federal 
act, but the Wisconsin State Supreme 
Court intervened with a writ of habeas 
corpus, and for a period of several years 
—until the onset of war—the Wisconsin 
court waged a defiant battle with the 
United States Supreme Court. 

In this battle, the Wisconsin court had 
the support of the Wisconsin General 
Assembly, Let us look at Joint Resolu- 
tion No. 4 of the Wisconsin Legislature, 
adopted March 19, 1859. After declaring 
that the United States Supreme Court 
had acted “without process, or any of the 
forms recognized by law,” the Legislature 
denounced the court's “assumption of 
power” and said the court’s effort “to 
become the final arbiter” was in direct 
conflict with the Constitution, The reso- 
lution continued: 

“Resolved, that this assumption of 
jurisdiction by the Federal judiciary in 
the said case, and without process, is an 
act of undelegated power, and therefore 
without authority, void and of no force. 

“Resolved, that the government formed 
by the Constitution of the United States 
was not made the exclusive or final judge 
of the extent of the powers delegated 
to itself, but that, as in all other cases of 
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compact among parties having no com- 
mon judge, each party has an equal right 
to judge for itself, as well of infractions 
as of the mode and measure of redress. 

“Resolved, that the principle and con- 
struction contended for ... that the gen- 
eral government is the exclusive judge of 
the extent of powers delegated to it, stops 
nothing short of despotism, since the dis- 
cretion of those who administer the 
government, and not the Constitution, 
would be the measure of their powers; 
that the several States which formed that 
instrument have the unquestionable right 
to judge of its infraction; and that a 
positive defiance by those sovereignties, 
of all unauthorized acts done or at- 
tempted to be done under color of that 
instrument is the rightful remedy.” 

Again, the voice of Jefferson and 
Madison, this time after 61 years; and 
this powerful statement of “positive de- 
fiance” came not from the South, but 
from Wisconsin. And again, may we 
suggest that the issue of contested power 
asserted by Wisconsin was ultimately to 
be resolved, so far as the Constitution is 
concerned, by constitutional amendment? 
Just as Georgia in 1792 compelled adop- 
tion of the Eleventh Amendment, pro- 
hibiting Federal courts from hearing 
claims against a State, so the Northern 
States finally were to nail into the Con- 
stitution the Thirteenth Amendment, 
prohibiting slavery, 


lowa Successfully Challenged 


One further inStance of successful 
challenge of the court’s authority, from 
outside the South, may be noted, In the 
period immediately after the Civil War, 
an Iowa Legislature undertook to give 
large favors and grants to the expanding 
railroads, The Iowa Supreme Court at 
first held these grants lawful. Then a 
subsequent Iowa court held the grants 
unlawful. The United States Supreme 
Court, which then was exceedingly pro- 


railroad, attempted to reverse the second 
position of the Iowa court. 

Professor Fred Rodell of Yale Univer- 
sity has described what happened, in his 
recent book, Nine Men: “[The justices] 
saw thelr orders disobeyed and flouted. 
... The Ipwa Supreme Court did indeed 
disregard the U. S. Supreme Court’s 
orders in three consecutive cases until it 
forced the high tribunal, devoid at that 
time of the prestige that underlies its 
power, to ignominiously back down.” 


The Ultimate Appeal 


We may note, in concluding this brief 
sketch of challenges to the Supreme 
Court’s authority, this aspect of the 
story: Georgia defied the court in the 
1790's, refused to obey its orders, and 
remained in the Union as a loyal and 
obedient State in every other regard. So, 
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too, did Wisconsin 60 years later defy 
the court, refuse to obey its orders, and 
remain in the Union as a loyal and 
obedient State in every other regard. So, 
too, did Iowa, in the 1870’s and 1880's, 
defy the court, refuse to obey its orders, 
and remain in the Union as a loyal and 
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obedient State in every other regard. 


The point is simply that to contest an 
assertion of authority by a Federal 
agency, through solemn reliance on the 
reserved powers of the States, is not re- 
bellion, anarchy or revolution, It is a 
process of ultimate appeal; and the 
Southern States, we firmly believe, have 
every right: First, to interpose their 
sovereignty in order that such an appeal 
may be taken in so flagrant a case as 
the Supreme Court’s reversal of a long- 
established construction of the Constitu- 
tion; and secondly, to submit that while 
the appeal is pending—while the States 
are considering a constitutional amend- 
ment which, by ratification, would sustain 
the court, or by rejection, would rebuke 
the court—such great and irrevocable 
damage would be done to our public 
education that further efforts to compel 
racial integration, as a condition of main- 
taining public schools, should properly be 
stayed. 


We can imagine the scorn and ridicule’ 


with which such an approach. may be 
greeted by the NAACP, and by centralists 
who believe in the absolute supremacv 
of the Federal government, Beyond 
doubt, there are many who believe—and 
sincerely believe—that the Supreme 
Court has only to usurp a power for the 
power to be effectively seized from the 
States; and that as many as 35 States are 
powerless to resist so long as merely 13 
States are agreeable to the encroachment. 

We carmot believe this is a fair or 
reasonable interpretation of the clear 
intent of the Founding Fathers, who pru- 
dently—and prophetically—placed such 
great emphasis upon the sovereignty of 
the respective States. The great men who 
erected our Union, erected it upon the 
foundation of States rights and reserved 
powers. Surely there can be no argument 
with the proposition that if this founda- 
tion is now to be destroyed, it should be 
by constitutional process, and not by 
judicial legislation. 


The General Assembly of Virginia was to meet in special session 
on Wednesday, November 30, 1955. On the evening of Tuesday, 
November 29, the following editorial appeared. 


Interposition, Now! 


With the publication on today’s edi- 
torial page of Virginia’s Resolution of 
1829, this newspaper concludes its presen- 
tation of the historical background of 
the Right of Interposition. In the past 
week, we have offered excerpts from the 
Kentucky and Virginia Resolutions of 
1798, the Madison Report of 1799, the 
Hartford Convention of 1814, Calhoun’s 
address of 1831, the resolutions of the 
Wisconsin Legislature in 1859, and other 
material touching upon the right of 
sovereign States to challenge a usurpation 
of power by the General Government 
they have created. 

These examples could be multiplied, 
for the amazing thing—as one delves 
into the subject—is not how seldom the 
States have resisted encroachment upou 
their powers, but how frequently they 
have arisen in their sovereign capacities 
and asserted the solemn powers so clearly 
inherent in the nature of our Union, 

The resolution that occupies our page 
today is offered as one more assertion of 
this right, one more eloquent exposition 
of the fundamental principles upon which 
our Union was formed It is not as 


moving, perhaps, as Madison's beauti- 
fully phrased Report of 1799, yet it 
merits a reading upon this eve of a 
session of the General Assembly of Vir- 
ginia. For here is enunciated, in wonder- 
fully clear terms, the tradition of Vir- 
ginia’s Assembly in the face of Federal 
encroachments: Whenever an attempt 
has been made to pervert the Constitu- 
tion, said the Assembly jn 1829, “Virginia 
has even been prompt to avow her un- 
qualified disapprobation, and manifest 
her undisguised discontent.” 

More than this: ‘'To subject our local 
or domestic affairs to any other authority 
than our own Legislature would be to 
expose to certain destruction the happi- 
ness and prosperity of the people of 
Virginia.” 

Responsibility Lies 
Upon the Legislature 

And beyond this lies the comment that 
the founders of our Nation apprehended 
that ‘‘the sacred liberty of the American 


citizen should be invaded by the arbitrary 
acts of the General Government.” How 
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could these apprehensions be allayed? 


Let us move, now, to the immediate 
Only by the assurance and conviction present. Let us examine the benefits and 
“that the State Governments were ade- advantages to be found in a legislative 
quate to the resistance of Federal en- Resolution of Interposition, and ask our- 
croachments.” It is the Legislatures of selves if this is not the right, sound, and 
the several States, said Virginia’s Gen- most eminently desirable course for Vir- 
eral Assembly in 1829, which are “the  ginia to take, 
guardians of our political institutions,” 
and it is their sacred duty to preserve 
these institutions unimpaired. 

That brings our discussion, then, Ps 
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nade pea AS SS Os prime considerations suggest the wisdom 

1¢ question we would submit to the of the Assembly’s adoption of # Resolu- 
ssembly—the “‘transcendent issue” that tion of Interposition. } 
surpasses any questions of racial segre- _ The first of these (and if there were 
gation—is whether the compact among no more, this in itself would be sufficient) 
the sovereign States has been violated by is simply that it is the course of right 
che Supreme Court; and if the compact._cond Whether or not suc 
Hin been violated, whether Virginia’s tion may be expedient, whether or not 
General Assembly will meet the infrac- we win or lose, whether or not we are 
tion with the same high courage, and the derided by centralists and scorned by the 
same eloquent reliance upon fundamental advocates of Federal supremacy, Virginia 
principles that Jefferson and Madison once more should enunciate the sov- 
relied upon in years gone by. ereignty of States; we should recur to 
‘hat the Supreme Court acted un- fundamental principles. This is our her- 
constitutionally in its decision of May tage. This is our tradition. This was the 
17, 1954, this newspaper now asserts philosophy of the great men who walked 
with all the earnestness at its command. in the halls of our own Capital; in the 
Under the guise of “interpretation,” the Tights of States are the very guideposts 
court so drastically cast aside the long- of American Government, as the Resolu- 
established construction of the Four- tion of 1829 made clear, that our fathers 
teenth Amendment as in effect to amend ‘happily pointed out to future genera- 
th endment, tions.” We ought not to repudiate them 

If that proposition be accepted, the now. We ought, more properly, to express 
remaining question, in the language of again our devotion to their high ideals 
the resolution on this page today, is Of this Union, and by such an expres- 
whether our State Government is “ade- sion hope to awaken those States which 
quate to the resistance of Federal en- have been so woefully apathetic to the 
croachments.” If the Assembly fails to Federal Government’s encroachments 
interpose now—if it fails to challenge upon their powers. 
this deliberate, palpable and dangerous Secondly (and here we approaeh more 
encroachment of the Federal Govern- immediate considerations), the General 
ment upon the amendatory rights of the Assembly may well recognize that in 
States—our opportunity for effective defending racial segregation, we are de- 
action will have passed. It should be fending a practice that to much of the 
remembered that Virginia's Assembly has Nation seems indefensible. We who live 
not met since the opinion of May, 1954. in the South know clearly the sound 
Ours is the challenging opportunity to reasons that support the wisdom of a 
speak now, to assert the existence of a dual society;we know, vividly and by 


contested power, to demand that our _first-hand_experience, the_gulf that di- 
Vi S the mores of two disparate races; 
e know these things, 


Four Advantages 
Seen in Resolution 
In the view of this newspaper, four 


sister States—who alone have authority 
to decide such a contest—resolve the Others do 
issue throuzh constitutional process. not know. And. the second advantage of 
is newspaper has done everything the proposed resolution is that Virginia, 
within its power to suggest that such by the adoption of such a_ resolution, 
interposition is an age-old right of the might succeed in elevating this contro- 
Virginia Assembly. We would not be so versy from the regional field of segrega- 
presumptuous as to suggest that itis also tion to the transcendent, national field of 
a “sacred duty,” but that.is the term the State sovereignty. There is a tactical 
Virginia Assembly itself employed in advantage in higher | ground, and we 
1829. would do well to seek it. 


The third point is this: The _South 
leadership, Virginia 

—<can_provide—it. States, 
ought rightfully to provide it. Wet 


-that-if Virginia asserts the-old right of 
interposition, ot So s 
would r i and would 
join us In demanding that a question of 


contested power be resolved by the sister 
States. Where one State alone might not 
be able to persuade the nation to hear a 
charge of encroachment, the appeals of 
five or six States would be more difficult 
to resist. In any event, the united action 
of several sovereign States would con- 
front the court with infinitely more dif- 
ficult problems in imposing its will upon 
a resentful people, 


Plan Not in Conflict 
With Gray Commission 


The fourth point (and here again we 
deal candidly with matters immediately 
at hand) is that a Resolution of Inter- 
position would in no way conflict with 
the recommendations laid down by the 
Gray Commission. The proposals of 
Senator Gray's group go directly to 
intra-State, family problems peculiar to 
Virginia’s school system. One proposal 
would broaden the existing provisions by 
which local school boards may assign 
pupils to particular schools. The second 
major proposal would broaden the power 
now vested in localities to aid industrial 
and technical schools, by permitting pubs 

—ic funds generally to be spent—under 
certain circumstances— i 


on 


for the educatioy 
of Virginia children in private schools. 
This second proposal is design (a) e 
for those communities in which the 
final, grave step may one day be taken 
of choosing _no schools instead’ of jnte- 
grated schools; but this step can be 
is arther into the distance if Vir- 
ginia will interpose her sovereign powers 
between the court and the localities so 
desperately affected. 
This newspaper is supporting the pro- 
gram of the Gray Commission, and will 
continue to support it for what it is: The 


best possible program that can be devised 
if Virginia is to acknowledge the Supreme 
Court’s authority and surrender to it. 
But let us not deceive ourselves: It is a 
program of expediency. The pupil assign- 
ment plan necessarily contemplates some 
integration; the tuition grant program 
necessarily embraces the prospect, in cer- 
tain areas, of abandoning public schools 
as a last resort, 

The doctrine of interposition, on the 
other hand, rests not on expediency but 
on fundamental principles. It relies upon 
the simple, eloquent assertion of a 


sovereign State that the Supreme Courts | 


has acted unconstitutionally; that we are 
not bound in honor, or in duty, or in law 
to abide by unconstitutional decrees; and 
that the power to operate separate public 
facilities is not a power prohibited to the 
States until this prohibition is clearly 
spelled out by valid constitutional amend- 
ment. 

This newspaper would submit that Vir- 
ginia can stand on fundamental prin- 
ciples, where on expediency we must fall, 


Now Is the Time 
For State to Interpose 


The Gray Commission meets at the 
Capitol tonight. We would appeal to the 
members of that Commission—and its 
members include some of the most able 
and devoted men of this Commonwealth 
—to consider most seriously an assertion 
of interposition; and to ask themselves, 
not whether such a Resolution would 
leave Virginia worse off (for we could 
not be worse off), but rather to look at 
the transcendent issue and to ask them- 
selves if it is better for Virginia to 
surrender by implication to the usurpa- 
tion of power by the Supreme Court, or to 
resist that usurpation straightforwardly. 

We believe the question can be an- 
swered in one way only. It is by pressing 
for adoption of the Gray Commission's 
own program in Virginia; and beyond 
this, by saying to the Nation that Vir- 
ginia’s answer is: 

Interposition, now! 
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This editorial of November 29 was a¢companied by the text of Virginia's Resolution of 
1829 (not here republished), in which the General Assembly reaffirmed the Doctrine of '98. 


On the night of November 29,. members of Virginia's Commission on Public Education (the 
Gray Commission) discussed interposition until long after midnight. They found the plan 
appealing, but felt time did not permit adequate debate of the Constitutional issues dur- 
ing a three-day special session called for another purpose entirely. A member of the 
Assembly, Senator Harry C. Stuart, publicly announced his intention to offer a Resolution 
of Interposition at the Assembly's regular session in January, 1956. 
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A Time for Correspondence 


It is a matter of keen regret to this 
newspaper that, in seeking to comprehend 
the Supreme Court’s opinion in school 
segregation cases, we did not long ago do 
what our State Constitution suggests 
that all of us do: We did not recur soon 
enough to fundamental principles, Had 
we begun to explore the right of inter- 
position 16 months ago, instead of two 
weeks age, it is possible that many others 
would have taken up the plan, examined 
it, and found in it the same safeguard 
against Federal tyranny that Jefferson 
and Madison envisioned so long ago. 

For the pity is that the doctrine of 
interposition is just beginning to catch 
fire. The past two or three days have 
produced hundreds of telegrams and mes- 
sages of encouragement from throughout 
Virginia, and indeed from a dozen other 
States; it would be a profitless repetition 
to publish more than a few of these in 
the Forum. Quite suddenly, others are in 
fact beginning to see what it took so long 
for us to see: That this “perfect Union” 
must embrace some means, some final 
check-and-balance, by which the States 
may prevent the Supreme Court from 
seizing their long reserved powers. 


This means is to be found in what 
Jefferson, Madison, Calhoun and many 
others termed the “right of interposi- 
tion.” And if the right has not been 

ercised in nearly a hundred years, since 
Wisconsin last invoked it in 1859, the 
right remains to the States as a right 
inherent in their position as sovereign 
political entities, who are equal members 
of a joint compact. 

We have no quarrel with leading mem- 
bers of the General Assembly who con- 
cluded regretfully yesterday morning that 
time simply did not permit, at this spe- 
cial session, the complete discussion of 


interposition that should be given sa 


solemn a remedy. It had seemed to us 
that the Assemblv’s assertion of sov- 
ereign powers at its first possible oppor- 
tunity since the court’s decision would 
have carried the greatest meaning and 
impact. But the exigencies of time and 
the understood conditions of the Assem- 
bly’s special session made it impossible to 
develop the plan properly. We are assured 
by more than a score of legislators that 
a suitable resolution of interposition will 
be offered at the regular session begin- 
ning in January. 


In the meantime, a suggestion has been 
brought to us that has great merit: It is 
that the General Assembly set up, 
whether formally or informally, a “com- 
mittee of correspondence” to explore the 
plan with other States. 

It will be recalled that Sam Adams, in 
Massachusetts, established the first such 
committee in 1772, in order to acquaint 
New England towns, and the colonies 
generally, with Boston’s views. Out of 
the work of his committee came such 


historic documents as the State of the 
Rights of the Colonists, and the List of 
Infringements and Violations of Those 
Rights. The Virginia House of Burgesses, 
in the Spring of 1772, established an 
11-member Committee of Correspondence 
(Henry, Jefferson, and Richard Henry 
Lee were among its members), whose 
letters, circularized among the colonies, 
did much to fan the flames of liberty. 

During the next two months, a similar 
Committee of Correspondence, formed of 
members of the Virginia House and 
Senate, could profitably exchange views 
with members of State Legislatures else- 
where. Through this device, Virginia 
legislators could reacquaint their equal 
numbers of other States with the proposal 
for interposition, and seek concurring 
action. From such an exchange could be 
formed a basis for a united appeal by 
Southern States to their sister States, 
urging them to awaken to the evils of 
judicial legislation that endanger not 
merely Southern States alone, but the 
very fabric of our Constitution, 

This newspaper has some thanks to 
express, and would express them now. 
From the moment we began exploring 
this plan with members of the General 
Assembly, we have encountered nothing 
but the highest level of statesmanship 
and the greatest possible devotion to the 
principles of our government. Members 
of the House and Senate came from long 
distances to discuss the proposal at our 
request. They undertook personal re- 
search assignments, they spent hours in 
the hard discipline of pure thought. 
Attorney-General Almond presented the 
plan before the Gray Commission at its 
meeting Tuesday night; several members 
of the commission have told us that the 
ensuing discussion, lasting until nearly 
midnight, was an absorbing and inspiring 


_ rededication to the oldest principles of 


American Union. To these gen 
are most grateful. 

Given this same spirit of h 
manship, we are hopeful 
will speak again, at the regul: 
in the language of Jefferson 
son—that we will say again to 
States, “we charge that. the 
among us has been violated by 
eral Government we jointly cr 
we appeal to you to settle a q 
contested power by exercise o: 


The concept of interposition 
States. Editorial comment bege 
On December 8 this editorial 
other Virginia poper that the r 
Appomattox, 


A War ar 


The Norfolk Virginian-Pilot, 
torial reprinted on this page tod 
that a State's right of interposit 
doctrine has engaged us a ga 
late, does not lack for respectat 
The trouble is, says our cont 
that the doctrine “lacks so 
things.” Specifically, it is cont 
assertion of the right today v 
no effect to the Civil War and 
amendments adopted thereafte 

We addressed ourselves to 1 
tion briefly on November 23, bu 
merits more extended treatn 
could be accorded it then. 

If it be true, as those who ac 
argument avow, that the C€ 
changed the fundamental natt 
Union, we should ask ourselves 
the present Constitution thes: 
are to be found, In the postw 
what powers were delegated by 
stitution to the United States, 
were prohibited by the Const 
the States? 


It will be found that three ch 
were made in the Constitutior 
the War for Southern Ind 
These were the Thirteenth Ar 
which prohibited slavery; the F 
which provided that ‘‘No State: 
or enforce any law which sh: 
the privileges, or immunities 
of the United States, nor shall 
deprive any person of life, 
property without due process c 
deny to any person within its j 
the equal protection of the 1, 


in 
BRAWN eU Oe oe 


ondence 


eantime, a suggestion has been 
us that has great merit: It is 
General Assembly set up, 
rmally or informally, a “com- 
orrespondence” to explore the 
ther States. 

2 recalled that Sam Adams, in 
stts, established the first such 
in 1772, in order to acquaint 
md towns, and the colonies 
with Boston’s views. Out of 
of his committee came such 


cuments as the State of the 
‘he Colonists, and the List of 
nts and Violations of Those 
: Virginia House of Burgesses, 
‘ing of 1772, established an 
Committee of Correspondence 
fferson, and Richard Henry 
among its members), whose 
ularized among the colonies, 
» fan the flames of liberty. 

ye next two months, a similar 
of Correspondence, formed of 
0 the Virginia House and 
Id profitably exchange views 
ers of State Lezislatures else- 
‘ough this device, Virginia 
could reacquaint their equal 
other States with the proposal 
sition, and seek concurring 
n such an exchange could be 
asis for a united appeal by 
tates to their sister States, 
a to awaken to the evils of 
islation that endanger not 
thern States alone, but the 
of our Constitution. 

spaper has some thanks to 
1 would express them now. 
noment we began exploring 
ith members of the General 
ve have encountered nothing 
thest level of statesmanship 
atest possible devotion to the 
f our government, Members 
2 and Senate came from long 
discuss the proposal at our 
1ey undertook personal re- 
nmments, they spent hours in 
liscipline of pure thought. 
¢neral Almond presented the 
the Gray Commission at its 
ssday night; several members 


aission have told us that the . 


cussion, lasting until nearly 
as.an absorbing and inspiring 
to the oldest principles of 


| 


-~4——- —_& 


American Union. To these gentlemén, we 
are most grateful. 

Given this same spirit of high states- 
manship, we are hopeful that Virginia 
will speak again, at the regular session, 
in the language of Jefferson and Madi- 
son—that we will say again to our sister 
States, “we charge that the compact 
among us has been violated by the Fed- 
eral Government we jointly created, and 
we appeal to you to settle a question of 
contested power by exercise of the ulti- 
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mate sovereignty of the people of the 
respective States.” 

Through such an assertion, we are most 
hopeful, the attention of the entire coun- 
try can be drawn to the Supreme Court’s 
deliberate, dangerous and palpable abuse 
of its powers, and the people may be 
persuaded once again to find in funda- 
mental principles a means for resisting 
Federal encroachments that, if not re- 
sisted, must inevitably destroy all rights 
of the States. 


The concept of interposition spread rapidly through other 
States. Editorial comment began to appear in other newspapers. 
On December 8 this editorial considered the objection of an- 
other Virginia paper that the right of interposition had died at 


Appomattox. 


A War and Three Amendments 


The Norfolk Virginian-Pilot, in an edi- 
torial reprinted on this page today, agrees 
that a State’s right of interposition, which 
doctrine has engaged us a good deal of 
late, does not lack for respectable origins. 
The trouble is, says our contemporary, 
that the doctrine “lacks some other 
things.” Specifically, it is contended, an 
assertion of the right today would give 
no effect to the Civil War and the three 
amendments adopted thereafter. 

We addressed ourselves to this objec- 

tion briefly on November 23, but the point 
merits more extended treatment than 
could be accorded it then. 
f it be true, as those who advance the 
argument avow, that the Civil War 
changed the fundamental nature of the 
Union, we should ask ourselves where in 
the present Constitution these changes 
are to be found. In the postwar period, 
what powers were delegated by the Con- 
stitution to the United States, and what 
were prohibited by the Constitution to 
the States? 

It will be found that three changes only 
were made in the Constitution following 
the War for Southern Independence. 
These were the Thirteenth Amendment, 
which prohibited slavery; the Fourteenth, 
which provided that ‘‘No State shall make 
or enforce any Jaw which shall abridge 
the privileges, or immunities of citizens 
of the United States, nor shall any State 
deprive any person of life, liberty or 
property without due process of law, nor 
deny to any person within its jurisdiction 
the equal protection of the laws’; and 
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the Fifteenth, which said that the right 
of a citizen to vote “shall not be denied 
or abridged by the United States or by 
any State on account of race.” 

That is the total, the sum total, of all 
the constitutional changes that were 
made in the period immediately following 
the war. In-vhat way, it may he inquired, 
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Had it been the intention of those who 
held power in the period of these amend- 
ments to establish the absolute supremacy 
of the Federal Government, surely they 
would have done a more workmanlike 
job. But no: The system for electing a 
President was left where? It remains to 
this day in the hands of electors who are 
to meet “in their respective States.” If 
no candidate for the presidency is found 
to have a majority of the electors’ votes, 
how is the election to be decided? The 
House of Representatives still is to choose 
by ballot, but in the balloting “the votes 
shall be taken by States.” Nothing was 
done to alter Article V, which provides 
for amendment of the Constitution upon 
Yratification “by the Legislatures of three- 
fourths of the several States.” Not a 
comma was changed in the binding pro- 
vision of the compact which spells it out 
that powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States respectively, or to the people. 

Examination of the Constitution, we 
would submit, fails utterly to disclose any 
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changes in the compact wrought by the not been invoked in 150 years—does not’ 


war that would delegate power to the mean that the right has been abandoned. 
Supreme Court in effect to amend the So it is that the States, by failing to 
Constitution. That power clearly remains challenge the court’s construction of the 
with the Legislatures of three-fourths of Constitution for nearly 100 years, have 
the States. by no means abandoned the right—un- 
The Virginian-Pilot suggests, however, touched by the war amendments—to in- 
that if the Fourteenth Amendment itself terpose their sovereignty when at last 
has not changed since its ratification in they perceive a “deliberate, palpable and 
1868, the definition of the amendment’s dangerous encroachment” upon their re- 
words and phrases has changed. But served powers. 
surely this is to accord the Supreme If the existence of the right be denied, 
Court, subject to no effective challenge what it comes down to is this: That so 
or redress, that remarkable arrogance of Jong as one-fourth-of-the-States-plus-one 
Humpty-Dumpty, to whom words meant are agreeable to the court’s usurpation 
just what he chose them to mean, and of power, three-fourths-of-the-States- 
neither more nor less. If the word “equal” minus-one are helpless, But manifestly, 
means | equal” on Monday, but means this is the very reverse of the funda- 
same” on Tuesday, who is to know what mental principle of our Union that a 
“equal” will mean on Wednesday, or in minority is to be protected from the 
what context? The contention here is tyranny of a majority. It was for pre- 
that the court has not really amended the cisely this reason that the framers of the 
Constitution, it merely has redefined it, Constitution, recognizing the wide dis- 
but the nice distinction is likely to be lost parity of local interests and acknowledg- 
upon an entire region that abruptly has ing the wisdom of leaving local matters 
seen its whole tradition of public educa- jn local hands, provided that the compact 
tion gravely threatened. could not be amended unless three-fourths 
Yet this needs to be said: The right of of the States agreed. 
j iti jew i Those principles are just as applicable 
today as they were when the compact 
was formed, and no Reconstruction 
e amendments or tricks of semantics can 
abridge themWhat the court did in May, 
1954, was in effect to amend the Consti- 
tution, by announcing that the States in 


States 
€ court, j 
as remain wi 


emseives 
e Cons 
er poun or 


tion, 


—Puerstepped theres Year in and yea , 1868 had prohibited to themselves the 
it may be imagined that at least threes power to operate separate schools— 


fourths of the States agree with the though the States had been operating 
court’s interpretations. By their silence, separate schools for 80 years! What we 
the States acquiesce in changes; by fail- are saying is that if the Constitution is 
ing to interpose, the States in effect ratify to be so amended, the States themselves 
the court’s actions, will have to amend it. And until the Con- 

But it may be suggested, by way of stitution is so amended, we would contend 
analogy, that failure to exercise the right that Virginia has no obligation of right 
of impeaching a justice—which right has to abide by the court’s school gg a 
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The whole of the editorial page of December 16 was devoted 
fo interposition. The ediforial below answered arguments raised 
by a pseudonymous correspondent. The remainder of the page 
was given to Governor Littleton Waller Tazewell's reply to 
Jackson's Proclamation of 1832. which follows. 


Government by Caprice 


In today’s Forum, a gentleman who for our correspondent’s arguments are 
signs himself Caleb W. Loring rises to taken largely verbatim from_a_ book 
oppose the doctrine of “interposition.” published by one Caleb William Loring in 
Plainly, the signature is pseudonymous. 1893; but that any reader should have 


SS ee oer 


taken the trouble to compos 
letter is in itself reason to 
his contentions as best we ca 
Mr, Loring’s position is th. 
Webster and other apostles « 
lute supremacy of the Fe 
ernment. The ‘compact thec 
Union, he submits, has no val 
not the States, but “the p 
formed the Union. The Sta 
longer sovereign: They aban 
sovereignty long ago. Now, 
certain wholly local concerns 
ishing of the theft of a pock: 
chief) State sovereignty is a 
Mr. Loring finds it absurd t 
State could practically put i 
every Jaw and act of the Gene 
ment it questioned.” It is not e: 
he submits, to say that this v 
government by ‘‘caprice.” 
Very well, let us examine + 
ments; and let us go first to t 
tion that by “We, the people 
all of the people collectively, 
coast to coast, the whole of c 
tion. If ultimate sovereignty - 
served, Mr. Loring has the be 
argument and we should bette: 
editorial comment on the city 
to sage observations on the in 
of low morale in the Bureau of 
We would persevere. For ii 
ing’s exposition properly sets 
nature of our Union, we woulc 
find this principle of mass s 
embodied in the whole of the Co 
If it were true that “the peo 
doned the sovereignty they 
under the Articles of Coni 
which is to say, sovereignty 
through the respective Stat: 
nothing would be spelled out mx 
in a document so carefully com 
At the very least, we would 
find this renunciation spelled 


‘more vital provisions of the Cor 


The provisions (1) creating the 
tion and (2) providing for its an 
We may properly inquire, there 
created the Constitution? Whe 
the power to amend it or dissol 

What do we find? 

In Article VII of the Constitt 
spelled out that the fundamenta 
creating this Union could beco 
tive only upon 

The ratificatien of the canventior 
States 
and the Constitution so establisl 


be established by whom? 
“people”? No, indeed. Ratificati 


.voked in 150 years—does not 
the right has been abandoned. 
iat the States, by failing to 
he court’s construction of the 
n for nearly 100 years, have 
ns abandoned the right—un- 
the war amendments—to in- 
sir sovereignty when at last 
ve a “deliberate, palpable and 
ancroachment” upon their re- 
ars. 
istence of the right be denied, 
nes down to is this: That so 
+-fourth-of-the-States-plus-one 
dle to the court’s usurpation 
three-fourths -of-the-States- 
are helpless. But manifestly, 
very reverse of the funda- 
iciple of our Union that a 
; to be protected from the 
a majority. It was for pre- 
‘eason that the framers of the 
1, recognizing the wide dis- 
cal interests and acknowledg- 
dom of leaving local matters 
ds, provided that the compact 
amended unless three-fourths 
$ agreed. 
Neiples are just as applicable 
ley were when the compact 
f, and no Reconstruction 
3 or tricks of semantics can 
n. What the court did in May, 
1 effect to amend the Consti- 
nnouncing that the States in 
rohibited to themselves the 
operate separate schools— 
States had been operating 
100ls for 80 years! What we 
is that if the Constitution is 
ended, the States themselves 
amend it. And until the Con- 
o amended, we would contend 
a has no obligation of right 
the court’s school decrees. 


‘ated 
aised 
page 
y fo 


‘aprice 


Tespondent’s arguments are’ 
ly verbatim from a book 
‘one Caleb William Loring in 
tat any reader should have 


es 


a | 


riatirry ab 


taken the trouble to compose so long a 
letter is in itself reason to respond to 
his contentions as best we can, 

Mr. Loring's position is that of Daniel 
Webster and other apostles of the abso- 
lute supremacy of the Federal Gov- 


Union, he submits, has no validity, It was 
not the States, but “the people’ who 
formed the Union. The States are no 
longer sovereign: They abandoned their 
sovereignty long ago. Now, except for 
certain wholly local concerns (the pun- 
ishing of the theft of a pocket handker- 
chief) State sovereignty is a nullity, and 
Mr. Loring finds it absurd that “every 
State could practically put its veto on 
every law and act of the General Govern- 
ment it questioned.” It is not extravagant, 
he submits, to say that this would mean 
government by “caprice.” 

Very well, let us examine these argu- 
ments; and let us go first to the proposi- 
tion that by “We, the people” is meant 
all of the people collectively, en masse, 
coast to coast, the whole of our popula- 
tion. If ultimate sovereignty is thus re- 
served, Mr. Loring has the better of the 
argument and we should better retreat to 
editorial comment on the city budget or 
to sage observations on the investigation 
of low morale in the Bureau of Police, 

We would persevere. For if Mr, Lor- 
ing’s exposition properly sets forth the 
nature of our Union, we would expect to 
find this principle of mass sovereignty 
embodied in the whole of the Constitution. 
If it were true that “the people” aban- 
doned the sovereignty they had held 
under the Articles of Confederation, 
which is to say, sovereignty exercised 
through the respective States, surely 
nothing would be spelled out more clearly 
in a document so carefully composed. 

At the very least, we would expect to 
find this renunciation spelled out in the 
more vital provisions of the Constitution: 
The provisions (1) creating the Constitu- 
tion and (2) providing for its amendment. 
We may properly inquire, therefore, who 
created the Constitution? Who retained 
the power to amend it or dissolve it? 

What do we find? ie 2 

In Article VII of the Constitution, it is 
spelled out that the fundamental compact 
creating this Union could become effec- 
tive only upon 

The ratificatien of the conventions of nine 
States 
and the Constitution so established would 
be established by whom? By the 
“people”? No, indeed. Ratification by the 
a 


eonventions of ni es was to be 
sufficien onstitution 


between the States so ratifying the same. 


How was this instrument created? B 
; \he~people? Again ro — Thre COMUNE iit; —110- TIStitu- 
ernment. The ‘compact theory” of our—llon was > 


Done in convention by the unanimous consent 
of the States present the 17th day of Sep- 
tember in the year of our Lord 1787.... 


Thus it may be observed that the mass 
of “people” neither wrote the Constitu- 
tion or ratified it: The States consented, 
on behalf of their people, to the instru- 
ment; and the States, having created the 
General Government, breathed upon it 
the breath of ratification, and only then 
did it spring into existence. 

The second point is equally clear. In 
Article V of the Constitution, it is spelled 
out that the compact may be amended in 
one fashion only. By the Supreme Court? 
Not at all. By “the people’? Again, no. 
The Constitution may be amended only 
when a proposed amendment is 

ratified by the Legislatures of three-fourths 
Of the several States, or by conventions in 
three-fourths thereof. 


If ours were absolutely a government 
of ‘the people,” meaning the people as a 
whole, manifestly the people as a whole 
would choose the one officer who exer- 
cises, as an individual, the supreme 
executive powers, By this assumption, it 
may be supposed that in a country which 
numbers 65,000,000 adult voters, the 
candidate approved by 32,500,001 would 
become President, and the candidate ac- 
ceptable only to 32,499,999 would be 
defeated. But plainly, the Constitution 
provides no such thing. Rather, 

Each State shall appoint, in such manner as 
the Legislature thereof may direct, a num- 
ber of electors. ... 
and how are these electors to function? 
The electors shall meet in their respective 
States, and vote by ballot for President and 
Vice-President. ... 


and if no candidate for the presidency has 
a majority, what then? 

+ . « from the persons having the highest 
numbers, not exceeding three, on the list of 
those voted for as President, the House of 
Representatives shall choose immediately, 
by ballot the President. But in choosing the 
President, the votes shall be taken by States, 
the representation from each State having 
one vote.... 

Much more could be cited from the 
plain provisions of the Constitution, In 
almost every paragraph, the recurring 
theme asserts itself: These are sovereign 
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States, voluntarily surrendering a part 
of their powers to a national government 
they themselves are creating. But the 
powers so surrendered are limited; they 
are carefully circumscribed; one by one, 
these powers delegated to the national 
government are painstakingly enumer- 
ated. And lest there be any misunder- 
standing. it is firmly proclaimed that the 
powers not delegated by the Constitution 
to the United States, or prohibited by it 
to the States, are reserved to the States 
respectively, or to the people. 

Now, if this Constitution was, as 
Article VII says it was, an instrument 
binding “between the States so ratifying 
the same,” then it remains to this day an 
instrument binding not “people,” but 
States. And though the people are, of 
course, citizens of the United States, they 
are also, simultaneously, “citizens of the 
State wherein they reside.” In the effec- 
tive exercise of their powers, the people 
act not as a mass of people, but as people 
of the several States, Unless words have 
lost all meaning, nothing, in our view, 
could be clearer than this. 

From this fundamental principle, the 
response to Mr, Loring’s arguments pro- 
ceeds naturally: Because the Constitution 
was assented to “by the States,” and is 
binding ‘‘between the States so ratifying 
the same,” an infraction of the Constitu- 
tion properly may be asserted not by 
“the people,” meaning the mass of people, 
but rather by the people of a State. And 
the only fashion in which this can be 
asserted is by the Legislature of a State, 
oa is responsible to the people of a 

tate. 


ls Court Supreme 


Mr. Loring concedes, by implication, 
that infractions of the Constitution may 
be charged. He does not embrace the 
absolute infallibility of the Federal Gov- 
ernment. But if an infraction is charged, 
he argues that only the Supreme Court 
may arbitrate the dispute. Because the 
court's jurisdiction extends to all cases 
arising under the Constitution, he con- 
tends that this jurisdiction extends to all 
controversies between the United States 
and an individual State, arising from con- 
tested powers, 

But this is not what the Constitution 
says. On the contrary, precisely this pro- 
posal was made to the Convention in 
1787, and was explicitly rejected. The 
great men who met at Philadelphia that 
Summer well recognized, if Mr. Loring 
does not, that the Federal Government is 
not a party to the compact that is binding 
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“between the States so ratifying the 
same.” The Supreme Court, as a part of 
the Federal Government, is the creation 
of the parties. To accord it final and 
absolute powers for settling disputes be- 
tween the Federal Government and a 
State would be to place the creature over 
the creator. As we see it, only the parties 
to the Constitution, which is to say, only 
the States, are qualified to resolve an 
issue of contested power once such an 
issue is raised. 

Mr. Loring is horrified at this concept. 
He refers to “the viciousness of this 
doctrine of nullification,’ and condemns 
as “impracticable” a system by which a 
State could “nullify judicial proceedings 
at its caprice.” 

But let us turn the argument around: 
What could be more vicious, it may be 
inquired, than a procedure by which nine 
unresponsible men, appointed to the Su- 
preme Court for life, may shape the 
Constitution to suit themselves, subject 
to no effective check by anyone? What 
could be more capricious than the decision 
of a court that reads five textbooks in 
sociology and overthrows a construction 
of the Constitution by which a dozen 
States had operated their public institu- 
tions for more than 80 years? What could 
be more capricious than a court that 
reverses itself 36 times in 18 years? 
What is to be said for the remark of a 
member of the court, Mr. Justice Rob- 
erts, that opinions had come to resemble 
Pullman tickets—good for this day and 
trip only? Let us talk no more of “ca- 
price.” 


No ‘Chaos’ Foreseen 


This same objection was raised long 
ago. Webster contended that only chaos 
could result if each State were permitted 
to judge for itself of Federal infractions 
of the Constitution. But the answer given 
by Jefferson, Madison and others was 
that the apprehended “‘chaos” was more 
apparent than real, Once the Federal 

ernment were made to realize 
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the Federal] Government -could_be 
the i of the Constitution. The 
States tor their part, meeting prudence 
with prudence, would interpose their 
sovereignty only in the most “grave and 
extraordinary” cases, when a “deliberate, 
palpable and dangerous” encroachment 
appeared to affect their most vital prin- 
ciples. 
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Mr. Loring’s arguments, far from per- 
suading us to retreat to the mundane 
fields of councilmanic ordinances and the 
grievances of the police, serve rather to 
buttress our convictions: The right of a 
State to interpose its sovereignty exists 
today as it always has existed, as a final 
check-and-balance against gross en- 


croachments of the Federal Government 
upon reserved powers of the States. And 
if the right has lain quiescent for some 
95 years, this long dormancy offers all 
the more compelling reason to revive the 
doctrine now, in a day when all powers of 
the States are threatened with imminent 
destruction. 


Letter from Littleton Waller Tazewell 


In November 0.1832, South Carolina adopted 
strong resolutions of nullification, aimed at 
preventing collection of Federal tariffs, To this 
action, President Jackson responded on Decem- 
ber 10 with a proclamation denying South Caro- 
lina’s right to interpose its sovereignty against 
the Federal Government. 

Here in Virginia, Littleton Waller Tazewell, 
who was to become Governor in 1834, undertook 
a review of Jackson’s proclamation, In a series 
of 13 letters to the Norfolk and Portsmouth 
Herald, beginning on December 28 and running 
intermittently through the following January 
30, he demolished Jackson’s arguments one by 
one. These letters subsequently were published 
(in 1888) by J. D, Ghiselin in Norfolk, 

In his twelfth letter, Governor Tazewell (who 
had signed himself only “A Virginian”) took up 
the prospect of encroachment by the Federal 
judiciary upon powers reserved to the States. 
His views are as cogent today as they were 123 
years ago. An excerpt from this letter follows, 

EDITOR. 
. > — = 
NoRFOLK, January 25, 1833. 

.-. But there is one (suggestion) which has 
not yet been presented, and to the examination 
of this, I propose to dedicate this number, 

This objection is, that no State may right- 
fully assume as a fact, that the Covenant 
{Constitution} has been broken by any of its 
co-States, or act upon such an assumption, 
without violating its own faith: because the 
Covenant itself has provided an arbiter to decide 
all such questions,.by whose decisions the faith 
of all the parties must be bound. This arbiter is 
said to be the Supreme Court of the United 
States, 

To this objection, which is founded upon 
the supposed existence of a common arbiter, 
authorized and capable to decide all infractions 
of the Constitution, of which any State may 
have cause to complain, many answers may be 
given, all equally conclusive to shew, that no 
such arbiter, clothed with such authority, either 
does, or ought to be expected to exist. 


THE FIRST OF these answers is, that accord- 

ing to no legal possibility, could the case 
supposed to exist, ever be presented to the 
Supreme Court for its decision, even if the 
sovereign parties were content to abide by that 
decision. The judges of the Supreme Court, 
like all other judges, are appointed to decide 
“cases,” and not to amuse themselves or to 
edify mankind (as the President seeks to do in 
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this Proclamation), with obiter dicta, or with 
public Lectures, communicating the results of 
their lucubrations upon mere questions of law, 
of politics, or of any other art or Science. These 
cases, too, according to the very terms of the 
Constitution, must be “cases in law and equity,” 
and we have the authority of this court itself, 
for saying that there cannot exist any case in 
law or equity, but one presented to a Court by 
the representations of parties. ... 

Now, the case supposed to exist, is the case 
of a Covenant of Union, believed by one of the 
parties to be violated by the government of the 
United States, the agent of all the parties. .,. 

[Tazewell then discussed several forms in 
which the evil of encroachment might appear, 
and went on to consider the possibility that the 
infraction which provokes State interposition 
may be an act of the Judiciary itself. His argu- 
ment continues]. 

Here it would be monstrous to refer to the 
Judiciary to decide whether the Judiciary it- 
self had done right; and yet the objection ap- 
plies equally to all cases. 

Another answer is, that in this government, 
composed as it is of codrdinate departments, 


- there exists no reason Why more respect should 


be paid to the acts of one of these departments, 
than to those of any other; and if it is admitted, 
that neither of these departments is bound by 
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the act of its codrdinate, it would be strange 
indeed to say, that the sovereign of all was 
bound by such an act. Now, the objection itself 
asserts, that the Judiciary is not bound by the 
acts of the Legislature or of the Executive; and 
no one, it is believed, will contend that either of 
the other departments is bound by the Jiidge- 
ments of the Judiciary, however obligatory 
these may be upon the parties. 

I speak not of courtesy and respect, but of 
obligation merely, Should the Judiciary declare 
an act of the Legislature void, such a declara- 
tion, as I have already said, cannot repeal the 
law, although it may prevent its application to 
the particular case sub Judice, Congress may 
establish other Courts or other Judges to 
execute the law; or the President and Senate, 
in execution of such laws, may appoint addi- 
tional Judges of the Supreme Court, who may 
differ from their associates and over-rule the 
past decision in the first new case, that comes 
before the Court. Nay, the House of Repre- 
sentatives may impeach and the Senate condemn 
the Judges, for this very decision given in 
violation of the law enacted by them. 

I do not mean to say, that any of these 
things would be right; but when reasoning upon 
the case of a violated Constitution, I have a 
right to suppose that all legal means would be 
employed by the violators to make their viola- 
tion effectual; and so to prove, that the Judi- 
ciary cannot bind the Legislature, We have the 
authority of the President himself for saying 
that he feels himself as much bound by his oath 
to support the Constitution as any one else can 
be; and therefore, if his agency is required, 
whether by the Legislature or the Judiciary, to 
do any act which he believes unconstitutional, 
he will not be made to sin against his own 
conscience and to violate his oath, 

His new i used to censure him 
bitterly for this assertion: but yet he never 
made one more moral, legal, or constitutional 
than it is. This is a government of concurring 
powers, its departments are all codrdinates, nor 
can any one of them move far in any direction, 
without encountering its fellow, by whose con- 
currence alone, it may proceed in that way.... 


BUT LASTLY, can the human mind conceive 

a more audacious proposition, than that 
which suggests, that in a controversy between 
the parties to a Covenant, by which covenant 
an agent is created; where the matter in dispute 
between the principals regards the authority 
exerted by the agent, the decision of this cons 
troversy must be referred to the agent himself? 

The very exertion of the authority by the 
agent is a decision that he believes he may 
rightfully do so; and after this, it is gravely 
Seite g to leave the matter to the final 
arbitrament of one who has already decided it, 
and who has decided it, too, with the approba- 
tion of the very persons who proposed such 2 
reference. ‘ 

In transactions between man and man, none 
could hesitate what name to bestow upon such 
@ proposition: but where the Sovereignty of the 
States and the freedom of their people is con- 
cerned, a gross fraud is metamorphosed into a_ 


political theory only. Nor will the case be 
changed materially if the nominated arbiter 
has never yet decided the question, provided 
that arbiter be the Supreme Court; this arbiter 
is not even given by lot. It is appointed by the 
supposed wrong doer, paid by him, accountable 
to him, subject at any moment to be punished 
and cashiered by him, and this too, for. giving 
the very decision its conscience might prompt. 
Thus, matters which would constitute valid 
amd legal objections, to witnesses, to Jurors, and 
to the Judges themselves, in the most trifling 
controversy between man and man, are to be 
overlooked and disregarded, in the support of 
a new theory, which seeks to constitute the 
Federal government the sole Judge of its own 
power. 


I HAVE GREAT respect for the Judiciary of 
every country, but no lawyer or historian 
can tell, in what age or in what country, the 
Judiciary have ever been able, even where it 
was willing, to protect the rights of the people 
against the usurpations of Government, England 
has long been blessed with a Judiciary, com- 
of men, whose intelligence, whose in- 
tegrity, and whose firmness, would not suffer 
in comparison with that of any others who have 
ever been or are now on earth. But when or 
who of these Judges have ever been able to save 
the privileges of the people from the perogatives 
of the crown, unless the Judiciary was sustained 
by another branch of the government? And 
how many examples are there, of acts of 
Parliament made for the special purpose of 
saving the people from the Judiciary? 


For the Judiciary of the United States, I 
entertain at least as much respect as I do for 
any other Judiciary. I will not say more; and I 
cannot say less. With the individual Judges, I 
have nothing to do, They shall all be, if any one 
thinks so, what some of them certainly are, 
“like Mansfieki wise, and as old Foster just.” 
But all must know that the robes of office do 
not cover angels, but mere men, as prone to err, 
as any other men of equal intelligence, of equal 
purity, and of equal constancy, 

We all know, too, that some of the supreme 
Judges of the United States, have not thought 
it unbecoming their high places to accept 
Foreign Missions, to present themselves as can- 
didates for other offices, and to enter into 
newspaper disquisitions upon party topics. I do 
not mean to blame them for sueh things, but 
merely to shew from such facts, that the rights 
of sovereign States, when assailed by the gov- 
ernment of the United States, could not be 
safely confided to a forum so constituted, even 
if it was possible that it could take cognizance 
of the subject. Nor can he be considered as a 
discreet friend to the Judiciary, I should think, 
who desired to embark it in this fearful strife. 

I have answered this first objection, founded 
upon the suggestion that the Supreme Court of 
the United States is the common arbiter ap- 
pointed to decide all questions that may arise 


between a State and its co-States, touching the ~ 


violation of their mutual covenant. My answer 
to the remaining objections I must postpone to 


another number. A VIRGINIAN. 
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Interest in interposition grew at an astonishing pace during the 


Christmas season. Thousands of copies of the “interposition edi- 


torials" were distributed upon readers’ requests. 


Christmas 


passed and the campaign resumed on December 26 with "letters 


of Locke." They merit close reading. 


When 'Locke’ Took Pen in Hand 


There was a time, in the earlier days 
of the Republic, when the composing of a 
“letter to the editor’’ ranked among the 
higher political and literary arts. To 
reread the Federalist essays is to marvel 
anew that almost all of them were pub- 
lished in the Winter of 1787-88 simply as 
letters to the New York press, over the 
signature of “Publius.” To go ahunting 
in the period of the 1820s and 1830s is to 
find delight in pseudonymous letters 
from a “Cato,” a “Brutus,” an “Arma- 
geddon.” There were, as the saying goes, 
giants in those days. 

We carried an excerpt from one such 
letter on December 16—a_portion of a 
letter written by Governor Littleton Wal- 
Jer Tazewell to the Norfolk & Portsmouth 
Herald in January of 1833 over the sig- 
nature of ‘A Virginian.” Today we begin 
a series of excerpts from letters writtert 
in February, 1833, to the Richmond Whig 
over the signature of “Locke.” Because 
these letters constituted an attack upon 
Thomas Ritchie, editor of the competing 
Richmond Enquirer, we have added a 
salutation to Mr. Ritchie for clarity’s 
sake, Otherwise, no change has béen made, 

Even on the day after Christmas, when 
it is commonly believed that all good 
Virginians are so surfeited with ham, 
egenog and little children’s voices that 
heavy reading will find no takers, we be- 
lieve “Locke's” letter merits publication. 
The correspondence is attributed to Abel 
Parker Upshur, one of the most remark- 
able Virginians of a remarkable day. A 
native of Northampton County, he prac- 
ticed law for a time in Richmond, sat in 
the Constitutional Convention of 1829-30, 
and served_from 1826 to 1841 on the 
Virginia Supreme Court. After two years 
as Secretary of the Navy, he succeeded 
Webster: in 1843 as Secretary of State. 
He was among those killed in an ex- 
plosion aboard the battleship Princeton 
in 1844. 

The fact that Upshur’s own political 
philosophy so closely followed that of 
John Locke, plus the fact that his position 
as a member of the Virginia Supreme 
Court would suggest a strict anonymity, 
tends to support attribution of the letters 


to him, But regardless of the author’s_ 


identity, these letters are first-rate con- 
tributions to an understanding of “inter- 
position.” 

Notice the process of reasoning here 
employed: Should it be assumed, Locke 
inquires, that revolution is the only re- 
course against usurpation of power te 
government? Or is it not self-evident, 
ours is a perfect Union, that some more 
peaceful, orderly measure of redress 
against encroachments is available to the 
States and to the ple? It cannot be 

that our dual government will 

oO te with the divine perfection of the 
planets, each rotating exquisitely in Its 
own undeviating orbit, but rather that 
errors will be made and that government 
will stray from its defined path. Surely, it 
is argued, revolution and secession offer 
no satisfactory measures of correction; 
the most perfect surgery has no value if 
it kills the patient. What, then? And 
specifically, what is the rightful remedy 
if the Federal government unconstitu- 
tionally encroaches upon the reserved 
powers of the States? 

Locke’s answer to usurpation In the 
1830s (and ours, in a different situation 
in the 1950s) is for a State to interpose 
its sovereignty against the encroachment, 
in order to arrest the progress of the evil 
and to obtain an orderly determination 
of a question of contested power. 

But we will not trespass further on his 
presentation. In the excerpts from these 
letters to Mr. Ritchie that will appear 
today, tomorrow and Wednesday, Vir- 
ginians will encounter a lively mind at 
work; and we hope many readers will 
agree that arguments which are appli- 
cable to an unconstitutional act of Con- 
gress are doubly applicable to an uncon- 
stitutional order of the Supreme Court, 

May we address ourselves, instead, to 
a question raised by a reader who objects 
to the current proposal for a “negative” 
amendment to the Constitution. We 
would respond that the constitutional 
issue raised by Southern States can be 
settled in no other way. 

The theory of government under which 
we are proceeding is that sovereignty 
still resides in the people of the several 
States; it is they who grant powers to 


Continued 
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the Federal Government, not the Federal 
Government who grants powers to them. 
The only manner in which a given power 
constitutionally can be prohibited to the 
States is by amendment of the Constitu- 


tion. Now, we believe that the aver to. 
operate racially separate public itu- 
tions is among those powers that never 
have been prohibited by the Constitution 
to the States. And if this power is now 
to be prohibited to the States, we be- 
lieve that enly the States—and not the 
Supreme Court, acting alone—constitu- 
tionally can accomplish that end. 
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Therefore, the sole procedure by which 


the issue constitutionally may be resolved 
is for the States to act upon an amend- 
ment proposing not that the power be 
granted (for we already have the power), 
but proposing rather that, as States, we 
mutually prohibit it to ourselves. If 
three-fourths of the States ratify such an 


amendment, thereby affirming the Su- 
preme Court’s action, so be it; but if the 
South can hold 13 States against the 
proposed amendment, we believe such a 
rebuke to the court would plainly disclose 
the despotic nature of its mandate, 


Locke's First Letter to Mr. Ritchie 


Editor's Note: 

South Carolina’s assertion of Nullification 
in November, 1832, stirred up enormous con- 
troversy across the Union, Thomas Rtichie, 
editor of the Richmond Enquirer, strongly ad- 
vocated State Rights, but he stopped short of 
espousing Nullification. Impatient with his po- 
sition. an anonymous correspondent (thought 
to have been Abel Parker Upshur) addressed to 
him, through the columns of the Richmond 
Whig, a series of siz letters in February, 1838. 
If one reads these letters by “Locke” today, 
substituting for the phrase “act of Congress” 
the phrase “decree of the Supreme Court,” the 
applicability of his argument to the current 
movement for interposition will be evident. 


THOMAS RITCHIE, EsqQ., EpiTor, 
THE RICHMOND ENQUIRER 

... It is true, that you have, on more oc- 
casions than one, professed to give us your po- 
litical faith, and so far as your abstract prin- 
ciples are concerned, we have, perhaps, but lit- 
tle reason to complain of you. But you have 
dealt with us too much in generalities. It is not 
enough that you should profess yourself a 
Friend of State rights. We are all of us friendly 
not only to State rights, but to every other 
oe which we are willing to acknowledge as 
such. 

But you have not yet told us, with suffi- 
cient clearness, what these State rights are. 
We can no longer satisfy ourselves with ab- 
stractions in principle, or speculations in rea- 
soning. The time for action has arrived . . . It 
is time for us to know, not only that we have 
rights, but also, in what those rights consist, 
and in what manner they may be asserted. 

You have taken a strong and decided stand 
against the doctrine of Nullification; nay, you 
can scarcely speak of it in any other language 
than that of contempt and derision. But you 


have not, so far as I recollect, favored your 
readers with any detailed argument upon that 
subject: Neither have you distinctly told us 


what alternative you propose... 
30 


THOMAS RITCHIE 


Permit me, then, as a citizen neither very 
young nor wholly unconnected; as one who con- 
siders everything which he cherishes in our in- 
stitutions in the most imminent peril; as one 


who sincerely believes that you can form the: 


public mind of Virginia, and that Virginia can 
control the destinies of this once happy Union, 
to entreat you to answer explicitly the following 
interrogatories. 

They are propounded, not in the spirit of a 
controversialist, but with a deep conviction that 
they involve the only principles upon which the 


rights of the States can be maint 


course the only security agalnst - 
and essentially monarchical gover 
1. Is there, or is there not, 

in the Constitution of the Unit. 
which the States may resist the 1 
the Federal Government; or are 

tions to be resisted only by revolut 

2. If there be no such prin 
the Federal] Government as unli 
powers as any other government, 
its form, whose encroachments up 
of the citizen can be repelled only 
or other application of physical fo 

If you believe, as I am sure yc 
that there ts such conservative pri 
Constitution, then I beg the favc 
point it out, and tell us in what ma 
render it available, In doing this, | 
answer— 

_ 8. Is not the passing a law 
which the Constitution hs not 
usurpation on the part of that b 
not every such unconstitutional la 
void, as passed by a delegated a1 
yond the limits of that authority? 

_ 4. Are the States bound to su 
which are unconstitutional, and the 

_ 5. If the States are not so i 
mit, is not the particular State w 
to submit, right in so doing? 

6. If the recusant State be rig 
fusal to submit, are not the other § 
in compelling her to submit? Is it 
sion of the worst sort, to coerce c 
usurped power? 

The above questions are prope 
the hypothesis that Congress may | 
ly passed a law palpably and dang 
lating the Constitution. And now b: 
tell us in what manner the fact of s: 
and dangerous violation is to be = 
In doing this, be also pleased to a 

7. Is there any common umpire 
by the Constitution, to whom may 
questions touching a breach thereo 

If there be such a common 
pleased to point it out. 

8. If there be no such comm 
does it not resu!t from the necessity 
that each State must judge thereo 

___ 9 If a State, in the actual exer 
right, should decide that any given 
gress is a palpable and dangerous - 
the Constitution, is there any righ 
from that decision? 

10. If there be, does the appea 
other authority than the other par 
Constitution? 

11. Who are these “other par 
States or the people? 

Upon this last question, you < 
so fully committed, that it is impossil 
your answer. I have, therefore, to a 

_ 12. Is not the decision of eve 
tribunal of competent jurisdiction, 
and conclusive, until it is reversed? 
is not the decision of a State upon 
tional question on which it has a 7 
cide, conclusive as to such State, ur 
versed by the other States acting = 

13. If it be thus conclusive, ha: 


eT eee 


=a 24 


eer fut wei 
ip der Sano ewer’ 


the sole procedure by which 
titutionally may be resolved 
ites to act upon an amend- 
ng not that the power be 
we already have the power), 
z rather that, as States, we 
shibit it to ourselves. If 
of the States ratify such an 
thereby affirming the Su- 
s action, so be it; but if the 
iold 13 States against the 
sndment, we believe such a 
‘court would plainly disclose 
rature of its mandate. 


Ar. Ritchie 


THOMAS RITCHIE 
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rights of the States can be maintained, and of 
course the only security agalnst a consolidated 
and essentially monarchical government: 

1. Is there, or is there not, any principle 
in the Constitution of the United States, by 
which the States may resist the usurpation of 
the Federal Government; or are such usurpa- 
tions to be resisted only by revolution? 

2. If there be no such principle, is not 
the Federal Government as unlimited in its 

wers as any other government, whatever be 
ts form, whose encroachments upon the rights 
of the citizen can be repelled only by rebellion, 
or other application of physical force? 

If you believe, as I am sure you do believe, 
that there is such conservative principle in the 
Constitution, then I beg the favor of you to 
point it out, and tell us in what manner we may 
render it available. In doing this, be pleased to 
answer— 

8. Is not the passing a law by Congress 
which the Constitution does not authorize a 
usurpation on the part of that body? And is 
not every such unconstitutional law absolutely 
void, as passed by a delegated authority, be- 
yond the limits of that authority? 

4. Are the States bound to submit to laws 
which are unconstitutional, and therefore void? 

5. If the States are not so bound to sub- 
mit, is not the particular State which refuses 
to submit, right in so doing? 

6. If the recusant State be right in her re- 
fusal to submit, are not the other States wrong 
in compelling her to submit? Is it not oppres- 
sion of the worst sort, to coerce obedience to 
usurped power? 

The above questions are propounded upon 
the hypothesis that Congress may have actual- 
ly passed a law palpably and dangerously vio- 
lating the Constitution. And now be pleased to 
tell us in what manner the fact of such palpable 
and dangerous violation is to be ascertained? 
In doing this, be also pleased to answer— 

7. Is there any common umpire established 
by the Constitution, to whom may be referred 
questions touching a breach thereof? 

If there be such a COMmoOn umpire, be 
pleased to point it out. 

8. If there be no such common umpire, 
does it not result from the necessity of the case, 
that each State must judge thereof for itself? 

9. If a State, in the actual exercise of this 
right, should decide that any given act of Con- 
gress is a palpable and dangerous violation of 
the Constitution, is there any right of appeal 
from that decision? 

10. If there be, does the appeal lie to any 
other authority than the other parties to the 
Constitution? 

11. Who are these “other parties"? The 
States or the people? 

Upon this last question, you are already 
so fully committed, that it is impossible to doubt 
your answer. I have, therefore, to ask you— 

12. Is not the decision of every inferior 
tribunal of competent grant obligatory 
and conclusive, until it Is reversed? And if 50, 


is not the decision of a State upon a Constitu- 
tional question on which it has a right to de 
cide, conclusive as to such State, until it is re- 
versed by the other States acting as such? 


13. If it be thus conclusive, has the State 


a right to act upon its decision or not? 

14. If it has no such right of action, is its 
right of judgment any thing more than a mere 
liberty of speech and of opinion, and therefore, 
no available right at all? 

15. If it has such right of action, is it to 
act by submitimg to the usurped power, or 
by opposing it? 

A man of your spirit can give but one 
answer to this question. Then be good enough 
to tell us in what manner this opposition. is to 
be made? In doing this. be pleased to answer— 

16. Are petition, remonstrance and protest 
anything more than appeals to the oppressor, 
and therefore in no sense, to be called opposi- 
tion to him? Or if it be opposition, and these 
petitions, remonstrances, and appeals, should 
all be disregarded, is the matter to rest there? 

17. If not, and farther resistance is to be 
made, ought not that resistance to be made in 
such form as to redress the wrong? 


18. If so, can the wrong be redressed by 
the injured State going out of the Union? Does 
not this, on the contrary, increase the wrong 
as to her, by compelling her to relinquish all 
the advantages of the Union, to which she is 
fairly entitled, and at the same time, encourage 
the aggressors to persevere in the wrong, by 
withdrawing all opposition to them? Is not the 
“redress,” in this mode of seeking it, merely 
an additional wrong done to the injured party? 

19. If so, what do you propose to substi- 
tute for it? 

You perceive, sir, that I have, in all these 
questions, followed very closely, the Virginia 
Resolutions and Madison’s Report. They are 
the texts upon which my future commentaries 
will be offered. 

I have done so on purpose, for you have 
always been an advocate of those documents, 
as being clearly orthodox; and as I entertain 
the same opinion of them myself, I am unfeign- 
edly desirous to see by what process of rea- 
soning, any two men of tolerable intellect, can 
be led to different conclusions upon such pre- 
mises. 

I confess that it seems to me exceedingly 
clear, that our Constitution is most worthless 
and tyrannical, if the usurpations of those who 
administer it cannot be resisted by any means 
short of revolution. I have always considered 
the reserved powers of the States, as the only 
real check upon the powers of the Federal Gov- 
ernment; and I have always considered it, not 
only the right, but the imperious duty of the 
States, so to apply that check, as not to dis- 
solve the Union. 

And I have never been able to discover 
any mode of doing this, except by the positive 
refusal of the States to submit to usurpations, 
whilst, at the same time, remaining in the 
Union, they force the Federal Government back 
within the charter of its power. This seems to 
me an irresistible inference, from the principles 
indicated in the preceding interrogatories. 

Perhaps you can show me that these prin- 
ciples do not lead to Nullification? I shall be 
happy to be undeceived; but at present, I en- 
tertain no doubt, that that doctrine is the only 


_ one upon which the States can safely repose... 


February, 1833. “LOCKE.” 
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A Second Letter to Mr. Ritchie 


EDITOR’S NOTE: 

In his second letter of February, 1833, to 
The Richmond Whig, a “torréspondent who 
signed himself “Locke,” analyzed the Virginia 
Resolution of 1798 with a view toward discuss- 
ing the various modes in which a State might 
resist encroachment of the Federal government 
upon her pouers. The object, he said, should be 
to find some method of resistance “which will 
preserve the Union unimpaired, while it sill 
effectually put down the usurped power.” 

Mere petition, remonstrance or protest, he 
continued, would be meaningless; an appeal to 
arms “is utterly against all notions of consti- 
tutional remedy”; an appeal to the Congress to 
repeal an unconstitutional law (and by exten- 
sion, an appeal to the Supreme Court to re- 
verse its own unconstitutional decree) would 
accomplish nothing, for “it is not likely that the 
usurper will either acknowledge his ursurpa- 
tion, ay lay down his usurped power.” Secession 
from ‘the Union would not be a measure resist- 
ing the progress of the evil, but rather would 
be a “running away from the oppressor.” 

The Whig’s anonymous correspondent (be- 
lieved to have been Abel Parker Upshur) con- 
cluded that no mode of resistance could ac- 
complish the desired end, save Nullificatiom. In 
his third letter, an excerpt from which follows, 
he amplified this theme. 


THOMAS RITCHIE, EsQ., 
Eprror, THE RICHMOND ENQUIRER. 

I am now to prove to you, sir, that Nullifi- 
cation is the only mode in which the usurpa- 
tions of the Federal government may be re- 
sisted by the States in accordance with the 
principles of our resolutions of 1798 .. . Per- 
haps our best course of proceeding will be to 
state [the principles] in detail, and see whether 
nullification does or does not conform to them. 

1. The resolutions assert that there is 
some mode within the Constitution by which 
the usurpations ofthe Federal government may 
be resisted by the States. Now, it is true that 
nullification is denied to be a constitutional 
remedy; but the nullifiers insist that it is con- 
stitutional; and I mention the point only to show 
that they do not intend to assert any extra-con- 
stitutional or revolutionary remedy — and that 
so far, at least, they are within the resolutions 
of 1798. Whether their remedy is constitutional 
or not, supposing the principles of the resolu- 
tions to be so, must depend on its conformity 
with those principles in the subsequent propo- 
sitions, We remark, therefore, that 

2. The remedy must be such as to “arrest 
the progress of the evil’ Now, be pleased to 
bear in mind that nullification does not proceed 
upon any supposed right of the State to repeal 
a constitutional law, but upon the right of a 
State to declare that an unconstitutional law 
really is so, and to refuse obedience to tt for 
that reason. I beg of you to bear this distinc- 
tion in mind. If nullification proposes any thing 
more or less than this, I am no nullifier, and 


do not understand the doctrine... 

Tt appears, then, that the principles upon 
which nullification proceeds are (in the ab- 
stract) in strict conformity with those of the 
resolutions of 1798. But those principles, it is 
admitted, must be limited and qualified by the 
object in view. We are, then, to inquire whether 
nullification does, or does not, “arrest the prog- 
ress of the evil.” 

The evil is the exercise of an usurped 
power: nullification declares that the usurped 
power shall no longer be obeyed. Is not this the 
best of all possible modes, if not the only mode, 
in which it can be “arrested?” 

Perhaps it is not too great a refinement 
to say, that the “arrest” here contemplated, is 
of the ursurpation only, and not of the usurping 
power. In other words, it is not designed to put 
down the Federal government—nor embarrass 
nor impede its legitimate operations; but sim- 
ply to prevent it from exercising a power which 
does not belong to it... Its operations within 
the Constitution must all go on as before, whilst 
its operations beyond the Constitution must be 
“arrested.” 

Now, this is precisely and peculiarly the 
effect of nullification, And, strange to tell, 
it is on this very ground that you and others 
have most strongly assailed that doctrine. You 
all say, that it is absurd to pretend that a 
State can be in the Union and out of the Union 
at the same time; and that it is monstrous in a 
State to contend for all the advantages of the 
Union, as to certain laws, while she refuses to 
submit to the burthens imposed by other laws. 

Nothing in nature can be more perfectly 
self-evident than all this . . . Remember, sir, 
that a law beyond the Constitution is is no law 
at all, and there is no right anywhere to enforce 
it. A State which refuses to submit to such a 

retended law, is strictly within the Union— 
use she is in strict obedience to the Consti- 
tution; and it is strange to say that she “‘re- 
fuses to submit to the burthens’” imposed by 
any law which is, not law at all. 

There, then, you have a picture of Nullifi- 
cation. It secures to the State the right to re- 
main in the Union and to enjoy all the advan- 
tages which the Constitution and laws right- 
fully enjoin; while it “arrests the progress” of 
usurped power, by destroying the obligation of 
every pretended law which the Constitution 
does not authorize, and which, therefore, is not 
law. If this is not the meaning of the reso- 
ues of 1798, I have much misunderstood 

Cine : 

It has not escaped my attention that, ac- 
cording to these resolutions, the State interposi- 
tion which they contemplate is not authorized, 
except in cases of “deliberate, palpable and 
dangerous exercise of powers not granted.” It 
will be obvious, however, to intellects less clear 
than your own, that this does not affect, in any 
degree, the principle upon which State resis- 
tance is justified, nor even the mode in which 
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A Final 


EDIToR’s NOTE: 
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it may be exerted, It merely points out the prop- 
er occasion for the application of the principle. 
And it will be sufficent here to remark, that 
according to your own theory, which in this 
respect agrees with the resolutions, each State 
is the exclusive judge for itself, whether the 
usurpation is deliberate, palpable and danger- 
ous, or not, It follows, of course, that no objec- 
tion to Nullification can be derived from this 
view of the subject ... 


A Final Letter 


Epttor’s Nore: 

In February of 1833, a distinguished Vir- 
ginian, thought to have been Abel Parker Up 
shur, then a member of the State Supreme 
Court, addressed a series of letters to Thomas 
Ritchie, editor of the Richmond Enquirer, Pub- 
lished in the competing Richmond Whig, over 
the pseudonymous signature of “Locke,” these 
letters expounded the doctrine of interposition 
as South Carolina was then asserting tt. 

Because of the applicability of his reasoning 
to the crisis before the .South today, when 
Virginia is concerned not with an unconstitu- 
tional act of Congress but more significantly 
with an unconstitutional decree of the Supreme 
Court, The News Leader has undertaken to re- 
print excerpts from these letters to Mr. Ritchie. 
Students of government, we believe, will find 
them intensely interesting. 

A concluding portion of Locke’s letter follows. 


THOMAS RITCHIE, EsQ., EDITOR, 
THE RICHMOND ENQUIRER. 

In my last letter, sir, I submitted for your 
solution, a proposition which appears to me to 
place you in considerable difficulty, .. . 

You will perhaps say, that although a State 
has a right to pronounce on the constitutionality 
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Eprror’s Note: In his fourth letter to 
The Whig, an excerpt from which will appear 
tomorrow, “Locke” examined and approved the 
procedure now being advocated for interposi- 
tion by Southern States against the Supreme 
Couri—that is, a suspension of enforcement of 
the school segregation decree until its consti- 
tutionality shall have been affirmed by at least 
three-fourths of the States, pursuant to Article 
V of the Constitution. 


to Mr. Ritchie 


of an act of Congress, vet it is, nevertheless, 
botind to submit to an act so pronounced to be 
unconstitutional until the other States shall 
have sanctioned its decision. I will endeavor to 
show ... that the Resolutions of 1798, so far 
from countenancing that idea, do distinctly 
assert the precise reverse. 


I presume it will readily be admitted, that 
Madison’s Report, which was made expressly 
to sustain those Resolutions, is a fair in- 
terpreter of their meaning. That Report, after 
stating the proposition that “where resort can 
be had to no tribunal superior to the authority 
of the parties, the parties themselves must be 
the judges, in the last resort, whether the 
bargain made has been pursued or violated,” 
proceeds thus: 


The States, then being the parties to the Consti- 
tutional Compact, and in their sovereign capacity, it 
follows, of necessity, that there can be no tribunal 
above their authority, to decide, in the last resort, 
whether the Compact made by them be violated; 
and, consequently, that as the parties to it, they 
must decide, in the last resort, such questions as 
may be of sufficient magnitude to require their 
interposition. 

From this view of the Resolution, it would seem 
inconceivable that it can incur any just disapproba- 
tion from those who, laying aside all momentary 
impressions, and recollecting the genuine source and 
pbject of the Federal Constitution, shall candidly 
and accurately interpret the meaning of the General 
ASsembly. If the deliberate exercise cf dangerous 
powers, palpably withheld by the Constitution, could 
not justify the parties to it, in interpesing, even so 
far as to avert the progress of the evil, and thereby 
to preserve the Constitution itself, as well as to 
provide for the safety of the parties to it, there 
would be an end of all relief from usurped power, 
and a direct subversion of the rights specified or 
recognized under all the State Constitutions, as well 
as a plain denial of the fundamental principle on 
which our independence itself was declared. 


This language appears to me plain enough 
for any common understanding. It even goes a 
bow-shot beyond the Nullification of South 
Carolina. That State admits that the other 
States, acting as such, may overrule her de- 
cision; but the Resolutions, as explained by the 
Report, contemplate such decision as “in the 
last resort,” and therefore, final and conclusive. 

This must be the correct interpretation, 
unless the Report, by the term “States” and 
“parties,” intended to limit itself to the plural 
number, and, of course, not to include a single 
State acting by itself, This is, at least, a mere 
quibble, altogether unworthy of the dignity of 
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the subject. . . . It is idle to suppose that the 
interposition either of all the States, or of a 
majority of them, is intended to be asserted as 
a right, when the object is to correct the 
usurpations of the very majority itself. Cer- 
tainly those who do the wrong, not only have a 
right to redress it, but are in duty bound to do so, 

Do the Resolutions, then, contemplate a 
plural number of less than a majority? If so, a 
single State may act for itself, upon the same 
principle; for there is no rule either in ethics 
or politics, which measures the rights of a 
minority by the mere number who may happen 
to compose it. Indeed, that the action by a 
single State, for itself. was contemplated, is 
manifest enough, from other considerations. 
... A case may very well arise, in which an 
unconstitutional law may affect the rights of a 
single State only; and it would be a mocking of 
the very name of State Rights to say that in 
such case, She may not protect herself, If this 
be the meaning of the Resolutions, so far from 
affirming and protecting State Rights, they 
affirm that no single State has any rights at all. 

Besides, the Resolutions speak only of the 
reserved richts of the States; among which 
reserved rights, is that which authorizes State 
interposition. to arrest the usurpations of the 
Federal Government. 

Now, how are these rights “reserved”? Does 
one State “reserve” its own rights to another 
State, or any number of other States? This 
seems to me, to be a grant, and not a reserva- 
tion of a right, Each State, then, reserves its 
own rights to itself, and the Resolutions affirm, 
that the right to refuse obedience to an uncon- 
stitutional law, is among these reserved rights. 

Again: If the State may not act upon its 
own decision, until the majority have sanc- 
tioned it, the right so to decide, is, as to all 
practical results, in that majority, and not in 
the State. The State has only the right to 
express its opinion; which opinion, although 
involving her “safety,” and her yery existence, 
goes for nothing, until approved by others, This 
is, indeed, a meager State Right, Mr. Ritchie. 

Besides, sir, is there not some contradiction 
in the positions that a State may declare a law 
to be unconstitutional, and yet that it is bound 
to submit to that law for some given time? 
What difference is there, in principle, between 
an obligation to submit to an unconstitutional 
law for one day, and an obligation to submit to 
it for one year, or forever, I confess that I can 
see none at all. 

Finally, sir, suppose that the other States 
should refuse to say whether the particular 
State which undertakes to pronounce a law 
unconstitutional, is right or wrong? There are 
no means of compelling them to decide, and of 
course, a majority of the States have only to 
stand mute, in order to deprive all the other 
States, and constitutionally too, of every right 
which appertains to them. Nay, even if the 
other States should be disposed to act upon the 
subject in good: faith, the right which the 
individual States interposes to protect, may be 
such as to be lost forever, tinless it is promptly 
asserted. ... 

It is perfectly true, as the President 
[Jackson] contends, that if a State may declare 
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one law unconstitutional, it may declare any - 


and every other law to be so; and by the same 
rule, each State may, in the exercise of tha 
same right, select a particular Jaw or laws as 
unconstitutional, and destroy the uniform op- 
eration of the system. But while this is certainly 
possible, it is in no degree probable, and cannot 
possibly occur, except in such a state of public 
feeling in regard to the Union, as would at all 
events, dissolve it by other means. 

In practice, therefore, this argument of the 
President is not entitled to any consideration. 
And even if it were otherwise, is it more con- 
sistent with principle that the agent should 
control the constituent, or that the constituent 
should control the agent? ... Human sagacity 
cannot foresee, nor human prudence provide 
for all possible contingencies: nor can human 
language define and limit every possible modi- 
fication of social] rights, Although Governments 
are primarily founded in distrust, yet there is, 
of necessity, some degree of confidence in all of 
them. The wisest statesman can do no more 
than repose that confidence in the safest hands, 
while at the same time, he surrounds it with 
all practicable safeguards against abuse. If the 
States may abuse their reserved rights in the 
manner contemplated by the President, the 
Federal Government, on the other hand, may 
abuse its delegated rights. There is danger from 
both sides, and as we are compelled to confide 
in the one or the other, we have only to inquire, 
which is most worthy of our confidence. 

It is much more probable that the Federal 
Government will abuse its power than that the 
States will abuse theirs. And if we suppose a 
case of actual abuse on either hand, it will not 
be difficult to decide which is the greater evil. 

If a State should abuse its right of inter- 
position by arresting the operation of a consti- 
tutional law, the worst that could come of it 
would be to suspend the operation of the law 
for a time, as to that State, while it would have 
all its effects within the other States. This 
would certainly be unjust, but in most cases, 
would be attended with very little practical evil. 

Besides, according to the doctrine for which 
I am contending, this evil would be temporary 
only; it must cease in some way or other, as 
soon as the other States act u the subject. 
I acknowledge however, that it is at best an 
evil, but it is an evil inseparable from our 
system, and one which cannot be avoided except 
by submitting to a greater evil. 

It is perfectly evident that this right must 
exist in the States unless it be incompatible 
with the rights of the Federal Government. 
Supposing this incompatibility to exist, there 
must be a right in that Government to control 
the States in this respect, and to enforce a law 
which the States may have pronounced to be 
unconstitutional. Lef us now suppose an abuse 
of this right. It would consist in an attempt by 
the Federal Government, to coerce obedience to 
an unconstitutional law. This, sir, it seems to 
me, is despotism in tts very essence. 

If the Federal Government may enforce 
one unconstitutional law, it may enferce every 
unconstitutional law, and thus all the rights of 
the States and the people may fall one by one, 
before the omnipotence of that Government. ...« 

“LOCKE.” 
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'Interposition' Gains Momentum 


It is a heartwarming experience to see 
the movement toward State interposition 
gaining adherents across the South. This 
newspaper had not dreamed, when we be- 
gan a series of editorials on November 
21, that little more than a month later 
this historic concept of State sovereignty 
would have won so wide an endorsement. 
Now the idea has been taken up by Gov- 
ernor Timmerman in South Carolina; by 
Senator Eastland, Governor-elect Cole- 
man and others in Mississippi; by At- 
torney-General Eugene Cook, in Georgia, 
and by key members of the State Legis- 
latures of Louisiana, Arkansas and Ala- 
bama. 

These gentlemen have grasped in- 
stantly the great hope for restoration of 
Constitutional process that lies in a re- 
assertion of the doctrine Madison and 
Jefferson so long ago. They 
have recognized hool 2 

: critical 


Jee Borie who have fi 
a us who have interested 
ourselves in this movement have come 
suddenly to recognize is that the Su- 
preme Court alone, of all agencies of our 
State and Federal governments, operates 
subject to no efefctive check whatever. 
A President can be checked by the Con- 
gress or the courts; a Congress can ‘be 
checked by presidential veto or by court 
decree; the State governments similarly 
function in well circumscribed spheres. 
It never could have been intended that 
nine men, appointed for life, should be 
permitted to exercise sole authority, sub- 
ject to no challenge, to take from the 
States their reserved powers or to grant 
to the Federal government powers it 
never had before, The right to delegate 
powers to the Federal government, or to 
Teserve them to the States, lies solely 
with the people of the several States. 
This is the basis of our sovereignty, 
unchanged by John Marshall, unchanged 
by the Civil War, not altered in any way 
since the Constitution was created in 
1787. And if the States carelessly have 
permitted this authority to slip from 
their hands, by tacit acquiescence in the 
Supreme Court’s encroaching construc- 
tions of the Constitution, the right 
clearly remains in the States to reassert 
thet sovereignty that is unquestionably 
eirs, 


It is our profound hope that, in time, . 


the doctrine of State interposition will be 
taken up not only in the South but in 
other regions also. This is no local condi- 
tion. If the South happens to be affected 
most drastically by the court’s flagrant 
encroachment of May, 1954, the next 
usurpation may affect the Pacific North- 
west, or New England, with equally 
brutal force. The Fabian effort to con- 
vert our Republic from a Federal Union 
of States into one consolidated, national 
government will not be halted until all 
of the States awaken to the judicial en- 
croachments that have made such prog- 
ress in the past 20 years, 

Now, it may be the will of the people 
to abandon the compact our fathers 
created. The people can, if they choose, 
accept the proposals for a centralized 
government that Hamilton advanced, 
only to see them flatly rejected, during 
the early weeks of the Convention of 
1787. Sovereignty can be transferred 
from the people of the States to the 
people of the nation, and we can arrange 
for Constitutional amendment in the fu- 
ture by national referendum and a simple 
majority of all the voters. Congress can 
be abolished as such, and a single parlia- 
ment can be created in which representa- 
tion is based upon population alone. All 
this can be accomplished. 

But if the structure of our Union is 
to be so radically changed, it must be 
done by Constitutional process. Until the 
people do embrace the Hamiltonian con- 
cept of an all-powerful national govern- 
ment, in which State powers and State 
citizenship are extinguished, we remain 
a union of States. And in this Union, 
each State stands equally with every 
other State as a member of the Com- 
pact, equally entitled to judge for itself 
if the Compact be violated. 

The alternative to interposition, as we 
See it, is a continuing surrender to judi- 
cial legislation, a continuing spineless 
submission to the usurpation of reserved 


powers. aR 
The people of Virginia—the people of / 
every State—are not compelled to lie © 
down like sheep and be sheared by any | 
court. What was it our own General As- } 
sembly resolved in 1798 and again in! 
1829? It was that the States, facing a/ 
deliberate, palpable and dangerous en-| 
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croachment by the Federal Government, 
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not only have the right, “but are in duty’ 
bound” to interpose against the evil. This) 


‘old call to duty, echoing from a great 


generation, should not pass umheeded 
today. 
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On January 9, 1956, Virginians voted two to one in favor of 
calling a State Constitutional Convention which could authorize 
@ program of "tuition grants" to children placed under court 
orders for compulsory integration. The News Leader had vigor- 
ously supported the referendum. Now, with the General Assem- 
bly in regular session, it returned to the campoign for interposi- 
tion. One editorial in this period is the following, from the page 
of January 16. This editorial was accompanied by on excerpt 
from John Taylor's New Views of the Constitution. 


The Nature of Sovereignty 


In a statement to the press last week, 
Delegate Robert Whitehead announced 
himself squarely against the doctrine of 
interposition. The proposal, he said, is 
“a fantasy.” In this opinion he is joined 
by segments of the press who have chosen 
to ridicule that which they lack the will- 
ingness to study, it ever being the inclina- 
tion of some editorialists to write first 
and think later, if at all. But Mr, White- 
head, it may be assumed, speaks from 
some reflection; we would respond to 
him in a spirit of rational debate. 

Interposition, he avows, is a fantasy; it 
is “nullification nonsense.”’ Now, the doc- 
trine of interposition rests upon the doc- 
trine of State sovereignty. If this sover- 
eignty is a fantasy, then interposition 
must truly be a fantasy also, even as Mr. 
Whitehead asserts; but if State sover- 
eignty is valid, then at least a possibility 
is raised that interposition is a valid 
manifestation thereof. We should look, 
then, at the basis of State sovereignty, 
and here first at the Declaration of Inde- 
pendence, Let us inquire who it was that 
made this declaration, and.what it was 
that they highly resolved. 

We will find, astonishingly enough (for 
the Declaration is too little read), that 
this was no declaration by an “American 
people.” Those who made the Declara- 
tion, it will be seen, were “We, the repre- 
sentatives of the United States of Amer- 
ica,” speaking under the “authority of 
the good people of these Colonies.” And 
what, precisely, did they resolve? It was, 
“that these United Colonies are, and of 
right ought to be,”—-what? A free and 
independent people? A free and inde- 
pendent nation? By no means. This basic 
document declared the colonies hence- 
forth “free and independent States,” and 
the plural is repeated with great delibera- 
tion twice in the next breath: “That as 
Free and Independent States, they have 
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full Power to levy War, conclude Peace, 
contract Alliances, establish Commerce, 
and to do all other acts and things which 
Independent States may of right do.” 

This was our beginning as independent, 
separate States. Out of this beginning 
came in 1778 the Articles of Confedera- 
tion, ratified by the States, as States. On 
this basis the war was fought and won— 
by a confederacy of States, each sover- 
eign, each joined equally with the others 
in a union for limited purposes. And out 
of this there came, in May, 1787, the con- 
vention at Philadelphia. There can be no 
question, we would respectfully submit, 
that at least to this point the sovereignty 
of the individual States is clearly dis- 
closed. 


Sovereignty Retained 
In Drafting Constitution 


Was State sovereignty abandoned, 
then, in formation of the Constitution? 
Those who contend against the sover- 
eignty of States had best search diligently 
for supporting evidence here, or else beat 
a retreat to the barren ground of amend- 
ments since 1787. Can such supporting 
evidence be found? On the contrary, the 
Constitution reflects from top to bottom, 
today as it did then, that the States are 
in fact sovereign. Theirs was the power 
then to reject the proposed union if they 
wished; theirs is the power today to dis- 
solve it at their pleasure. 

What is the essence of sovereignty? 
John Taylor of Caroline, the brilliant Vir- 
ginian whose views of the Constitution 
appear in part on this page today, defined 
it most briefly: ‘‘A will to enact, anda 
power to execute.” The States, as States, 
had the will to form a limited Union; the 
States, as States, alone had the power to 
execute that will. The very name they 
gave their union made their purpose 
clear: They employed precisely the ter- 
minology employed in the Declaration of 
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Independence, precisely the terminology 
employed in the articles of confederation: 
They ordained and established a Constitu- 
tion for “the United States of America.” 
This appellation, relied upon in our three 
basic documents, spells out a league 
among sovereign States; it does not imply 
a consolidated nation in which Sov- 
ereigrity has been transferred to the mass 
of people and snatched from the people 
of the States. There are many States, as 
Taylor reminds us, “but no State of 
America nor any people of an American 
State.” 

Thus the Constitution was ordained 
and established, to be binding only be- 
tween the States so ratifying the same.” 
Not until New Hampshire became the 
ninth State to ratify was there a compact 
formed, and both North Carolina and 
Rhode Island, as sovereign, independent 
States, took their own deliberate time in 
joining the league. 


Powers Were Delegated, 
State Sovereignty Reserved 
What sort of government did the rati- 
fying States assent to? Was it a sweep- 
ing, all-powerful national government in 
which their State powers were obliter- 
ated? By no means. Some of their pow- 
ers they delegated, all of their sovereign- 
ty they reserved. There is a most signifi- 
cant distinction to be drawn. The States 
ereated a. nation, and inibued it with cer- 
tain powers characteristic of sovereignty, 
but they were no drone bees who died 
themselves in the progenerative process. 


What did they assure themselves as to 
the House of Representatives? It was 
that “each State shall have at least one 
Representative.” What did they provide 
as to the Senate? It was that it “shall be 
composed of two Senators from each 
State,” and that “no State, without its 
consent, shall be deprived of equal suf- 
frage in the Senate.” How did they ar- 
range for election of a President? It 
was that “each State shall appoint ... 
a number of electors.” What was said of 
State militias? The first article reserved 

to the States respectively the appoint- 
ment of the officers, and the authority of 
training the militia.” What of treason? 
Is was provided that “treason against the 
United States shall consist only in levy- 
ing war against them...” 

The evidence is overwhelming. By the 
most careful explicit enumeration, the 
SOvereign States delegated a part of their 


power, and no more. And after the Con- 
stitution was ratified, because conven- 
tions in “fa number of States expressed a 
desire, in order to prevent misconstruc- 
tion or abuse of its powers, that further 
declaratory and restrictive clauses should 
be added,” the States nailed on 10 basic 
amendments; and the last of them reads, 
“The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States respectively, or to the people.” 

Could anything be plainer than this, 
that it is the States that confer powers 
upon the Federal government, and never 
the Federal government that confers 
powers upon the States? Is it not beyond 
cavil that the Federal government can- 
not itself deny powers to a State, but that 
only the States themselves, pursuant to 
Constitutional process, can prohibit a 
power to themselves? 

The sovereignty so jealously preserved 
165 years ago exists today as surely as it 
existed then. Is not citizenship an at- 


tribute of sovereignty? And are we not 


citizens of Virginia, no less than we are 
citizens of the United States? Is not con- 
trol of territory a manifest attribute of 
sovereignty? Is it not explicit in the Con- 
stitution that no State can be carved up 
without the consent of its Legislature? 
As rapidly as questions tumble from the 
Constitution, just as rapidly the answers 
fly back: It is not the “American people” 
who are supreme, but the people of the 
respective States as such; and it is the 
States as individual entities that stand as 
equal members of this compact, each ab- 
solutely entitled to exercise sovereign 
powers in its own jurisdiction except 
where such powers have been specifically 
“delegated to the United States by the 
Constitution,” or “prohibited by it to the 
States” 

Basic. Structure 


Never Abandoned 

Search the subsequent amendments as 
you will, nothing can be adduced to show 
that this basic structure of sovereignty 
ever has been abandoned. The Recon- 
struction Amendments did not touch 
these things. The power to amend re- 
mains in 1956 where the convention 
placed it in 1787, in the hands of not 
fewer than three-fourths of the several 
States. If all of this be fantasy, than the 
Constitution itself is a fantasy, a scrap of 
paper, a thing of gauze and tissue. And 
if it be contended that the Founding Fa- 
thers, after going to such painstaking 
care to preserve their sovereignty, inad- 
Continued 
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vertently gave it away, after all, to a 
majority of one man on a Supreme Court, 
then it may be inquired who is talking 
fantasy and who is talking sense? 

It is to this proposition of plain com- 
mon sense that the doctrine of interposi- 
tion is addressed. Surely it cannot be 
imagined that if three-fourths of the 
States solemnly agree upon an amend- 
ment, declaring that A is A, a few judges 
appointed for life can the next day (or 80 
years later) declare that A is, rather, B 
—and that the States are helpless to sus- 
pend this flagrant infraction of their 
clear understanding. If that is the case, 
then the Constitution is no longer the 
supreme law of the land, as it says; the 
Supreme Court has become the supreme 
law of the land, and we have abandoned 
the whole structure of our union for gov- 
ernment by judicial legislation. 

How, then, when the evil of usurpation 
appears, is the progress of the evil to be 
arrested? Can it be contended, Taylor 
asks, that our Federal system contains no 
principle of self-preservation? If the 
courts are not bound to obey a Congres- 
sional act they regard as unconstitutional, 
are the sovereign States more bound to 
obey a judicial decree they regard as un- 


constitutional? Do the critics of inter- 
position contend that unconstitutional 
laws are void, and unconstitutional judg- 
ments binding? On what basis do they 
argue that Congressmen are human but 
justices divine? 


Careful reflection will suggest, rather, 
that in a union so precisely erected upon 
checks and balances, some check must 
exist against judicial usurpation — and 
that check cah be found only in the pow- 
er of the States to interpose against the 
court, to charge infractions of their com- 
pact, and to demand that all the States 
pass judgment on the charge. This is 
interposition, and if its exercise may lead 
to temporary uncertainties in construc- 
tions of the Constitution, is this not bet- 
ter than despotism? 

“If the State and Federal governments 
may occasionally be scratched by the 
mutual check resulting from the division 
of powers,”’ observed John Taylor of Car- 
oline, “it may still be considered as only 
the brier which bears the rose called 
liberty, able to impart that rare flavour 
to our political nosegay, highly agreeable 
to some people, but very offensive to 


The Exposition of John Taylor of Caroline 


JOHN TAYLOR OF CAROLINE (1703- 
1824), lawyer, farmer, statesman, philosopher, 
agricultural scientist, ranks among the most 
profound political thinkers in American history. 
A Revolutionary War veteran and early Jef- 
fersonian democrat, the Virginia savant never 
veered from his conviction that the American 
Union was dependent upon a strict construction 
of the primacy of individual and State rights 
under the Constitution. 

His “Arator” both championed the cause of 
the farmer in the American economy and 
advanced a radically new and sound program 
for soil conservation. His “New Views of the 
Constitution,” and his “Constructions Construcd 
and Constitutions Vindicated” are among the cs- 
sential documents of American political thought. 

The following excerpt from Taylors Vicus 


is commented upon editorially today. 
—EDITOR. 


The Constitution creates Federal legislative, 
executive and judicial departments; and such 


departments also are established by State 
sovereignties. Are these departments concurrent 
or exclusive rights, or does their extension to 
the Federal government. create a supremacy in 
the departments delegated, over the depart- 


ments reserved? é: 
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JOHN TAYLOR OF CAROLINE 


In either view, we discern the only imag- 
inable distinction between a Federal and a 
consolidated national government, and behold 
the identical question which long divided the 
convention |of 1787]. The abolition of these 
State departments, or their subordination to a 
national government, was contended for, Our 
alternative is yet the same under the con- 
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tion. 

power is extended to all 
“cases in Jaw and equity arising under this 
Constitution, the laws of the United States, and 
treatles.” If the judicial power of the States, in 
virtue of their sovereignty, extends also to 
these cases, we have only to enquire, whether 
the Constitution invests the Federal 

power with a coercing sup over itself, or 
whether this cencurrency establiahcz q mutual 
interdependency, as in the caze of Federal and 
State legislative powers. 

Towards the solution of the question, we 
must determine, whether the enumeration of 
Federal judicial powers, is not a limitation and 
restriction, like the enumeration of Federal 
legislative powers. Congress is empowered “‘to 
make all laws necessary and proper for carrying 
into execution the vested by the Consti- 
tution in the government of the United States. 
The Federal judicial power !s extended only “to 
all cases in law and equity arising under the 
Constitution.” 


THE ANALOGY between these expressions is 
considerable. Neither conveys a power to 
alter the terms of the compact between the 
States. Both must therefore have been intended 
as respectively prohibiting the Federal legisla- 
tive and judicial departments from effecting this 
end. either by laws or judgments. Otherwise 
Congress, by laws, or the Federal courts, by 
judgments, might alter the Constitution. 

The constitutional mode of amendment sub- 
verts this construction. It prohibits us from 
supposing that a concurrent power of amend- 
ment, was lodged in Congress, the Supreme 
Court, and three-fourths of the States. A power 
in any department of the Federal government 
to amend, would have defeated the precaution 
of requiring three-fourths of the States to effect 
an alteration. 

If such a power is not given, how can its 
exercise be prevented, or does our Federal 
system contain no principle of self-preservation? 

Suppose Congress should alter the Consti- 
tution by laws, and the Federal courts should 
execute them. Can the usurpation be prevented 
by any other principle, than a concurrent power 
in the State and Federal governments to 
construe and preserve the Constitution; or are 
unconstitutional Federal laws void, and uncon- 
stitutional Federal judgments binding? Can any 
other principle sustain the mode of amending 
the Constitution, and the mutual check between 
the Federal and State departments, so highly 
praised by the Federalist? ... 

Thus we are conducted to the restriction 
contained in the words, “cases in law and 
equity.” Their true meaning must be preserved, 
or the plain Intention of the Constitution de- 
stroyed. A power to try cases in Jaw and 
equity, has never been understood to comprise 
& power of common legislation, and much less 
the higher power of altering Constitutions or 
forms of government. The Engiish judiciary 
try cases In law and equity, but this does not 
comprise a power to alter the rights of the 
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guardians of their own rights, not to be altered 
except by a concurrence of all. 

The State governments are also the guardians 
of their own rights, not to be altered except by 
a concurrence of three-fourths. The Senate of 
the United States Is a precaution for preventing 
evasions of this concurrence, which would be 
defeated if the Supreme Court could acquire a 

r of controlling the State governments, 
use the Senate cannot revise judgments or 
decrees in cases of law and equity.... 


THE CONSTITUTION is susceptible of three 

distinct characters, which will shed much 
light on its construction, It ought to be consid- 
ered as a compact, an organization of a govern- 
ment limited by the compact. and as a law in 
relation to individuals, 

Its essential stipulation as a compact, is the 
division of power between the State and Federal 
governments. This feature is impressed upon it 
in the strongest lines, by the guarantee of a 
republican form of government to every State, 
and the reservation of undelegated powers. 

Can a government be called republican, or 
even be any government, if its powers may be 
taken away by another government, or if it is 
responsible, not to the people, but to a few 
judges, who are themselves responsible to an- 
other government? 

The argument used in the convention, now 
again advanced |1823], that the States are 
subordinate corporations, is refuted by the 
Constitution itself in its guarantee and reserva- 
tion. Who are the guardians of the compact, the 
guarantee, and the reservation? The people of 
each State, or the Supreme Federal Court? Is 
this court a State, a republican form of govern- 
ment for every State, and the receptacle of the 
reservation? ... 

: Suppose the guarantee to convey a power, 
instead of imposing a duty, the State forms of 
government -fall under the jurisdiction of the 
United States, and cannot be regulated by a 
jurisdiction to try suits in law and equity. Lf 
the guarantee is only a duty, the State govern- 
ments, to be republican, must be regulated by 
the people of each State. How can they be 
republican, if they may be tried, their laws and 
judgments annulled, and their powers abridged, 
by a court, which is neither their peer, their 
master. nor their guarantee? 

_ To abridge the powers of State governments, 
is equivalent to the suppression of State Legis- 
latures. The Constitution, in accordance with 
its character as a compact, composes a jury 
consisting of three-fourths of the contracting 
parties, for its own trial, because they were 
compeers; and neither subjected itself as a 
compact, nor these compeers and mutual guar- 
antees, to the power of a few men only enabled 
to try cases in law and equity. ... 


THE LEGAL feature of the Constitution, in 
relation to judges, is expressed in the sixth 
article. “The Constitution is the supreme law of 
the land, and the judges In every State are to 
be bound thereby.” Can the judgments of the 
Federal court be a supreme law over the 
supreme law? Is there no difference between 
the mupreniacy of a Federal court over inferior 
courts, and the supremacy of the Constitution 
over all courts? 
The supremacy of the Constitution is a: 
a 39 


guarantee of the independent powers within 
thelr respective spheres, allowed by the Fed- 
eralist to the State and Federal governments. 
A supremacy in the court might abridge or 
alter these spheres. The State judges are bound 
by the Constitution and by an oath to obey the 
supremacy of the Constitution, and not even 
required to obey the supremacy of a Federal 
court. 

Why are all the departments of the State 
and Federal governments equally bound to 
obey the supremacy of the Constitution? Be- 
cause the State and Federal governments were 
considered as checking and balancing depart- 
ments. Had either been considered as subordi- 
nated to a supremacy in the other, it would 
have been tyrannical to require it by an oath 
to support the supremacy of the Constitution, 
and also to break that oath by yielding to the 
usurped supremacy of the other. The oath 
requires loyalty to State and Federal powers; 
judgment might require disloyal] to both, ... 

If the State and the Federal legislatures may 
check each other, so may the State and Federal 
judiciary. The mutual contro] of the collateral 
legislatures, would be rendered abortive, unat- 
tended by mutual control of the collateral judici- 
aries, which must execute the laws of their 
respective legislatures, or these laws would not 
operate. 

It is admitted on all hands, that judges, State 
and Federal, ought not to execute an uncon- 
stitutional law. This doctrine is founded upon 
the supremacy of the Constitution over laws, 
and is the source of a mutual control between 
all political departments. The axiom declares 
that the judicial power of a government is co- 
extensive with the legislative. The legislature 
cannot enforce unconstitutional laws, If judicial 
power can pronounce and enforce unconstitu- 
tional judgments, it would exceed legislative 
beyond computation. The same supremacy of 
the Constitution, and the same reasoning which 
justifies judicial power in its refusal to obey an 
unconstitutional law, justifies also a State 
judiciary in refusing to obey an unconstitutional 
Federal judgment... 


An ceigeee superior to the authority of - 


Congress, established the supremacy of the 
Constitution; and therefore, if a law of Con- 
gress is unconstitutional, it is void, as being 
treason against this authority. The same au- 
thority reserved the State rights, including 
those of a judicial nature; and if under its 
protection, the judicial Federal department is 
bound to disobey an unconstitutional law of the 
Federal legislative department, the State de- 
partments cannot obey an unconstitutional Fed- 
eral judgment, without also betraying the Con- 
stitution. 

If the mutual control is imperfect, and some- 
times inconvenient, so are all other precautions 
for the preservation of liberty. As mankind can 
only select the best, its imperfection is not a 
good reason for its abandonment .. . 


THE SUPREME COURT was not entrusted 

with the trial of impeachments, as was pro- 
posed in the convention, because its judgments 
might deprive individuals of a few political 
rights; but it is contended that it possesses, con- 
structively, a power to try impeachments of 
whole States, and to deprive them of political 
rights, infinitely more important... 

The usual precaution of impeachment was 
retained by the Federal government to secure 
fidelity to itself, and not to secure fidelity to 
State rights. Can we infer from a want of con- 
fidence sufficient to entrust the Supreme Court 
with the trial of Federal officers, a confidence 
sufficient to entrust it with the enormous poli- 
tical power of trying whole States? 

If a power in the court to circumscribe the 
political rights of individuals, might have nur- 
tured ambitious designs, would not a power to 
circumscribe State rights be a thousandfold 
more dangerous? To confound legislative and 
judicial power in the same body of men, creates 
a tyranny, which both makes the law and ap- 
plies the sword; and to enable a single court to 
cut off State rights by a supreme power of con- 
struing the Constitution, would confound the 
power of creating a Constitution, with the power 
of construing laws, and render these rights as 
precarious, as human heads are, under an sb- 
solute monarchy... 


On January 19, 35 members of the Virginia State Senate joined 


in sponsoring a Resolution of Interposition. 


Only minor amend- 


ments were made in the measure as introduced. I# oppears here- 
after. The following editorial accompanied the text of their 


'The Measure of Redress’ 


resolution. 


At right appears the text of a Resolu- 
tion of Interposition that will be intro- 
duced in the Senate of Virginia today, 
under the sponsorship of a majority of 
the members of that body. We hope that 
in its present form every advocate of 
State’s rights and every foe of compul- 
sory integration will support the measure. 

Several comments may be made on the 
final text here advanced, but a few 
general observations on the nature of 


interposition, as we conceive that doc- 
trine, may well be offered first. 

It has seemed to'us, the longer we have 
explored this absorbing subject, that by 
“Interposition” is meant the basic right 
of a State to assert its sovereignty against 
Federal encroachments. Assertion of this 
right may take many forms—mild, mod- 
erate, and strong; and the right may 
be asserted, as we see it, by any of the 
branches of a State government. Yes- 


et eke er ee 


tebe eNotes 


Ce en aad hl ee eee ee 


LITT Na ET)! 


terday the Virginia Supt 

~ Appeals, in an admirable 
posed against the Suprems 
United States in a misce 
Governors, in times past, 
their executive powers ag 
_ bureaus. Several years ago, 
cised its powers of interp 
matter of welfare grants, 
upon her right, as a sover 
open welfare rolls for publi 
she wished. 

Interposition should not 
with nullification; the fo 
genus, the latter a species 1 
fication is an act of intel 
interposition is by no mean 
nullification. All blows are’ 
blows; all motor vehicles a 
trucks; all aircraft are not 
Similarly, assertions of the 3 
pose may range from temp 
at the one extreme to flat n 
the other. 

The resolution at right : 
between the extremes. It 
spirit of the Virginia Resolu 
in which our Legislature an: 
it “doth particularly protest 
palpable and alarming infra 
Constitution in the two late 
‘Alien and Sedition Acts.’ ” } 
self, construing the Resolut 
in his report the following 
sized that the action was it 
as a protest, “to excite refle: 
, But Madison went on to p 
‘farther measures”—some 
than a protest—could have |} 
necessary, and the resolutic 
Virginia today does, in fact, ' 
beyond mere protest. 

This resolution would « 
equivocally, that Virginia he 
rendered her right to ope 
Separate public schools; it v 
the Supreme Court with unc 
encroachment upon the Stat 
power to amend the Con 
would pledge the Assembly’s 
tion” to resist this encroacl 
honorable and constitutional 

This language, to be sure 
Of a measure with the ban 
it” that might have been c 
not so strong as the resoluti 
Is now pursuing, but it is si 
the resolution adopted by Nc 
last year. Thus it embodie 
concept that each State “th 
Tight to judge for itself, as v 
tions as of the mode and 
redress.” 


superior to the authority of 
‘shed the supremacy of the 
i therefore, if a law of Con- 
itutional, it is void, as being 
‘his authority. The same au- 

the State rights, including 
tial mature; and if under its 
udicial Federal department is 
an unconstitutional law of the 
ve department, the State de- 
: obey an unconstitutional Fed- 
ithout also betraying the Con- 


control is imperfect, and some- 
nt, so are all other precautions 
ion of Nberty. As mankind can 
oest, its imperfection is not a 
its abandonment .. . 

> COURT was not entrusted 
of impeachments, as was pro- 
vention, because its judgments 
ndividuals of a few political 
ontended that jt possesses, con- 
yer to try impeachments of 
id to deprive them of political 
more important... 

scaution of impeachment was 
Federal government to secure 
_ and not to secure fidelity to 
n we infer from a want of con- 
t to entrust the Supreme Court 
: Federal officers, a confidence 
cust it with the enormous poli- 
‘ying whole States? 

the court to circumscribe the 
xf individuals, might have nur- 
designs, would not a power to 
ate rights be a thousandfold 
? To confound legislative and 
| the same body of men, creates 
h both makes the law and ap- 
and to enable a single court to 
nts by a supreme power of con- 
istitution, would confound the 
za Constitution, with the power 
ws, and render these rights as 
wuman heads are, under an ab- 


‘ned 
ond- 
ere- 
‘heir 


adress’ 


as we conceive that doc- 
ll be offered first. 

2d. to us, the longer we have 
absorbing subject, that by 
"is meant the basic right 
ssert its sovereignty against 
achments. Assertion of this 
ce many forms—mild, mod- 
‘rong; and the right may 
1S we see it, by any of the 
a State government. Yes- 


terday the Virginia Supteme Court of 
Appeals, in an admirable action, inter- 
posed against the Supreme Court of the 
United States in a miscegenation case. 
Governors, in times past, have asserted 
their executive powers against Federal 
bureaus. Several years ago, Indiana exer- 
cised its powers of interposition in the 
matter of welfare grants, by insisting 
upon her right, as a sovereign State, to 

mn welfare rolls for public inspection if 
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. motor vehicles are not 30-ton 
trucks; all aircraft are not jet bombers. 
Similarly, assertions of the right to inter- 
pose may range from temperate protest 
at the one extreme to flat nullification at 
the other. 

The resolution at right falls midway 
between the extremes. It reflects the 
spirit of the Virginia Resolution of 1798, 
in which our Legislature announced that 
it “doth particularly protest against the 
palpable and alarming infractions of the 
Constitution in the two late cases of the 
‘Alien and Sedition Acts.’ Madison him- 
self, construing the Resolution of 1798 
in his report the following year, empha- 
Sized that the action was intended only 
as a protest, ‘to excite reflection.” 


But Madison went on to point out that 
“farther measures’—something more 
than a protest—could have been taken if 
necessary, and the resolution offered in 
Virginia today does, in fact, go a bowshot 
beyond mere protest. ; 

This resolution would declare, un- 
equivocally, that Virginia has never sur- 
rendered her right to operate racially 
Separate public schools; it would charge 
the Supreme Court with unconstitutional 
encroachment upon the State's exclusive 
power to amend the Constitution; it 
would pledge the Assembly's “firm inten- 
tion” to resist this encroachment by all 
honorable and constitutional means. 

This language, to be sure, stops short 
Of a measure with the bared “teeth in 
it” that might have been offered. It is 
not so strong as the resolution Alabama 
1s now pursuing, but it is stronger than 
the resolution adopted by North Carolina 
last year, Thus it embodies Jefferson’s 
concept that each State “has an equal 
Tight to judge for itself, as well of infrac- 
tions as-of the mode and measure of 
redress.” 


The “mode and measure of redress” 
here suggested represents an effort by 
the sponsoring legislators to accomplish 
two aims. 

The first is an appeal to all the States 
in this Union to awaken to encroach- 
ments by the Federal government upon 
their sovereign powers. Virginia would 
ask them especially to join in settling a 
question of contested power involving a 
State’s right to operate separate public 
institutions, 

The second aim is to do what the 
Assembly can—and no one knows exactly 
what Virginia can do—to prevent en- 
forced integration of our schools until the 
constitutional question of the court’s 
decree is put at rest. 

Now, some earlier drarts of the resolu- 
tion were stronger than the final version 
which appears on this page today; and 
because the court's action in the school 
Cases seems to us so powerful a usurpa- 
tion of authority, we might have pre- 
ferred a more powerful assertion of Vir- 
ginia’s rights, But we are persuaded by 
Such first-rate Senators as Culpeper’s 
Robert Button and Brunswick’s Albertis 

that a moderate declaration will 
satisfactorily serve the aims in view. 
Their feeling is that the suggested reso- 
lution (1) will have a greater chance of 
eliciting sympathetic support outside the 
South, and (2) will leave the Virginia 
Assembly in a more flexible position to 
proceed with a legislative program if we 
are driven by sheer force to swallow 
Federal decrees so grievously objection- 
able to us. 

Let us conclude with a comment from 
John C, Calhoun that seems worth re- 
Deating: In 1831, discussing the general 
doctrine of interposition, he emphasized 
that its most solemn exercise should be 
limited to those cases of “dangerous in- 
fraction” of the Constitution when, “if 
the right to interpose did not exist, the 
alternative would be submission and op- 
pression on one hand, or resistance by 
force on the other.” And he continued: 

“That our system should afford, in such 
extreme cases, an intermediate point be- 
tween these dire alternatives, by which 
the government may be brought to a 
pause, and thereby an interval obtained 
to compromise differences, or, if imprac- 
ticable, be compelled to submit the 
question to a constitutional adjustment, 
through an appeal to the States them- 
selves, is an evidence of its high wisdom: 
An element not, as is supposed by some, 
of weakness, but of strength; not of 
anarchy and revolution, but of peace and 
safety,” 


a te he ey ih ns 


A flurry of objections and criticisms greeted the Senators’ Re- 
solution. On January 23, the following editorial urged a resolute 


Time to Fight It Out 


stand, 


It was a disheartening experience, over 
the week end, to hear a small chorus of 
querulous little voices piping on Rich- 
mond's Capitol Hill. These were voices 
complaining that, oh, the Supreme 
Court's decision in the school cases was 
dead wrong, but what would Chief Justice 
Warren say about “interposition”? What 
effect would the resolution have on some- 
body’s doctrine of judicial review? What 
of the case of Tremble-chin vs, Knock- 
knee? They didn’t know about resisting 
the court. ... They would “wait and see.” 

We would say to these gentlemen, as 
forthrightly as we know how, that the 


hour has come to stand up and be i 


counted. 

The resolution of interposition now 
pending in the State Senate has been 
stripped of those clauses that would have 
declared the court’s decrees in the school 
cases “null, void and of no effect.” A 
provision has been eliminated that would 
have asserted the Assembly’s view that 
Section 140 of Virginia’s Constitution, re- 
quiring the separation of races in public 
schools, remains “‘in full force and effect.” 

In its present form, the resolution 
stands as a rebuke to the court, as an 
assertion of fundamental principles, as 
an appeal to sister States to settle by 
constitutional process a crisis precipitated 
by the court, and as a firm resolve to 
resist “by honorable, legal and constitu- 


critics so severely. 


J 
believe it stops well short of the “nulli- 
fication” that seems to frighten some 


Let us fight it ou 


Virginia has an opportunity now to 
d valiantly before the nation, protest- 
ing a palpable abuse of the Constitution. 
re we to fritter away this opportunity 
lick-spittle fawning upon the Supreme 
ourt? Are we to trip and stumble over 


tty legalities, and aes mai 


e 
surrender to the court effective control 
over our reserved powers, or we make a 
fight to preserve these powers. We lie 
down, piteous and pusillanimous, or we 
make a stand. We rely upon what great 
men have termed a State’s “right to 
interpose,” or we confess there is no 
right in a sovereign people effectively to 
protect their most vital institutions. 

This is the showdown, gentlemen. We 
face the transcendent issue directly: Do 
we remain a union of States, or do we 
abandon this basic structure of our coun- 


tional means” the court’s encroachment try and become docile subjects of Chief 
upon our reserved powers. We believe the Justice Warren? Do we stand by the 


resolution still is wholly in the spirit of Constitution, or do we submit to judicial 


Virginia's interposition of 1798; and we 


usurpation? 


Debate and discussion were heard everywhere in the State 
Capital. On January 25 this editorial appeared. 


Echoes of 1798 - 


It is keenly interesting to reflect, as 
discussion continues of the doctrine of 
interposition, how the history of 1798 is 
repeating itself in 1956. 


Even the names are the same: One 
hundred fifty-eight years ago, the roll 
call on interposition found Messrs. God- 


win, Cooke, Pollard, Gregory, Perrow, 
Carter, Hudgins, Pope, Newton, Bailey, 
Daniel, and Allen among those pondering 
the grave problem of keeping State and 
Federal governments in their ,respective 
spheres. Today’s roll of the House and 
Senate finds their descendants still wres- 
tling with the same issue. 
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‘heir descendants still wres- 
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More than this, precisely the same 
debate over “nullification,” as distin- 

ished from “interposition,” took place 
in, 1798. The resolution originally offered 
by John Taylor of Caroline declared the 
Alien and Sedition Acts not only uncon- 
stitutional, but “not law, (and) utterly 
null, void, and of no force and effect.” 
Prior to adoption of the resolution, Mr. 
Taylor consented to an amendment strik- 
ing the quoted phrase. The same sequence 
of events has occurred in 1956, 

In 1798, just as in 1956, some members 
of the Assembly argued that actions of 
the Federal government must be regarded 
as supremely binding law, Others con- 
tended, successfully (and we believe 
soundly), that “the States have the right, 
and ought to exercise it, to declare that 
those proceedings which are an in- 
fringement upon the Constitution are not 
binding.” 

James Barbour, a young Delegate from 
Orange County, had this to say: “He 
believed he should not use language too 
strong, was‘he to assert, that in the pro- 
ceedings of this Legislature might be 
read the destinies of America; for issue 
was joined between monarchical prin- 
ciples on the one hand, and republican on 
the other; and they were the grand in- 
quest who were to determine the con- 
troversy. For should so important a State 
as Virginia sanction the measures com- 
plained of in the resolutions, (which she 
would do if the resolutions should be 
rejected,) it would become a step-stone 
to farther usurpation, until those great 
rights, which are guaranteed by nature 
and the Constitution, will be destroyed 
one by one... . The State Legislatures 
being the immediate representatives of 
the people, and consequently the imme- 
diate guardians of their rights, should 
sound the tocsin of alarm at the approach 
of danger, and should be the arm of the 
People to repel every invasion.” 

The high place Mr. Barbour accorded 
the State Legislatures most certainly 
should be reasserted today. 

But sad to relate, many members of 
today’s Assembly do not seem fully to 
realize how important they are in the 
Structure of American government. Years 
of tacit acquiescence to the growing 
domination of the Federal government 
have left them with an inferiority com- 
Plex difficult to shake off. They have 
forgotten that in their hands reposes 
the ultimate sovereignty of this Union: 
The State Legislatures, and the -State 


“Legislatures alone, have the power to’ 


amend the compact. The United States 


Constitution is peculiarly their Constitu- 
tion; it is the State Legislatures that are 
the final guardians of its provisions, 
There should be not the slightest hesi- 
tation on the part of the Virginia Assem- 
bly in declaring the Supreme Court’s 


action in the school cases “illegal” and 
“unconstitutional” if that is how mem-* 


bers regard it. Nor should we worry too 
much about the precise legal effects of 
such a declaration, whether a resolution 
“binds” or does not bind, That will have 
to remain, as so many things in this 
venture must remain, for the future to 
disclose. 

The famed Resolution of 1798, in Madi- 
son’s view, was primarily a “protest.” 
That certainly is one function sought to 
be served by a Resolution of Interposition 
today. In the case of the Alien and Sedi- 
tion Acts, the protest of 1798 served its 
purpose: As Governor John Floyd termed 
it, in the address at right, it was a 
“triumph of the conservative principle.” 
The wave of prosecutions subsided after 
the action taken by Virginia and Ken- 
tucky, and the offensive laws were per- 
mitted to expire without effort to renew 

em. 

In our own view, a simple protest, 
while useful, will not wholly suffice today. 
Virginia has the right, we believe, to 
Pronounce the court’s decision an illegal 
encroachment upon the reserved powers 
of the States—for whatever effect such a 
pronouncement may have. And we ought 
also to declare, as plainly as possible, our 
firm intention to resist this encroachment 
by every honorable, legal, and constitu- 
tional measure that may prove available 
to us. If such solemn declarations are 
coupled with a respectful appeal to sister 
States to resolve the controversy, we 
cannot believe the resolution will be 
without beneficial effect; surely it will 
have some moral effect, or persuasive 
effect, or political effect, regardless of 
whether is has “legal” effect. 


The resolution offered last week by 35 
members of the Senate may need some 
slight polishing as to language, but the 
substance ought not to be changed or 
weakened, Its meaning is unclear only to 
those professional obfuscators whose con- 
tributions to the recent referendum are 
so vividly remembered. For our own 
part, we would be more disposed to see 
provisions put back in, than to see any- 
thing more taken out. 

It is time now to put an end to compro- 
mises, It is a time to stand, unashamed, 
on the fundamental principles embodied 
in the resolution. . 


One word in the pending resolution seemed to be causing most 
objection: Should the Assembly term the court's decision flatly 
an “illegal encroachment? This editorial discussed the point 


on January 27, 


Certainly We Think It ‘Illegal’ 


Much of yesterday’s discussion of in- 
terposition dealt with the word “‘illegal,” 
as it appears in the fourteenth and final 
resolve of the pending measure. Here the 
Assernbly would pledge its firm intention 


to take all appropriate measures honorably, 
legally and constitutionally available to us, 
to resist this illegal encroachment upon our 
sovereign powers... 


It evidently. was the feeling of Senators 
Breeden and Spong, and of Delegate Rob- 
ert Whitehead, that the word is suscepti- 
ble to some misconstruction at the bar. 
Said Mr. Whitehead: “If the decision is 
dllegal’ it is unlawful; and if unlawful it 
he-not Taw: if it’s not Jaw, no one’s bound 
” —eN_——_—_, —_— 


byt 


The wonderfully heartening action that 
developed in the House yesterday, when 
upwards of 70 members endorsed a reso- 
lution containing the phrase just quoted, 
probably makes extended comment un- 
necessary. It is evidently the will of the 
Assembly to adopt the strongest possible 
measure, short of flat. nullification, that 
can be devised. Needless to say, this 
will suit us perfectly. 

But a few observations may be made 
on the point that concerns our critics. 


The resolution now before the Senate was 


designed to echo the spirit and intention 
of the Virginia Resolution of 1798. This 
was Madison’s Resolution, offered in the 
House by the brilliant John Taylor of 
Caroline. Their measure termed the Alien 
and Sedition Acts a “most palpable viola- 


tion” of constitutional rights, and went 


on to express Virginia’s scrupulous fidel- 


ity to the Constitution. The resolution 


continued: 

The General Assembly doth solemnly ap- 
peal to the like dispositions of the other 
States, in confidence that they will concur 
with this Commonwealth in declaring, as it 
does hereby declare, that the acts aforesaid 
are unconstitutional, and that the necessary 
and proper measures will be taken by each, 
for co-operating with this State in maintain- 
ing unimpaired the authorities, rights and 
liberties reserved to the States, respectively, 
or to the people, 


Thus it will be seen that the Assembly 
did not hesitate in 1798 to declare un- 
equivocally ‘‘that the acts aforesaid are 


unconstitutional.” 


Whitehead’s reasoning, it may be said 
that if an act is unconstitutional, it is 
void; and if void, it is not law; and if not 
law, no one’s bound by it. 

But Madison did not regard the decla- 
ration as any legally binding pronounce- 
ment. This is what he said on the point 
in his Report of 1799: 

It has been said that it belongs to the ju- 
diciary of the United States, and not the 
State Legislatures, to declare the meaning 
of the Federal Constitution. 

But a declaration that’proceedings of the 
Federal government are not warranted by 
the Constitution, is a novelty neither among 
the citizens, nor among the Legislatures of 
the States; nor are the citizens or the Legis- 
Jature of Virginia singular in the example 
of it. 

Nor can the declarations of either, whether 
affirming or denying the constitutionality of 
measures of the Federal government, or 
whether made before or after judicial de- 
cisions thereon, be deemed, in any point of 
view, an assumption of the office of the judge. 
The declarations, in such cases, are expres- 
sions of opinion, unaccompanied with any 
other effect than what they may produce on 
opinion, by exciting reflection. The exposi- 
tions of the judiciary, on the other hand, are 
carried into immediate effect by force. The 
former may lead to-.a change in the legisla- 
tive expression of the general will; possibly 
to a change in the opinion of the judiciary; 
the latter enforces the general will, whilst 
that will and that opinion continue un- 

changed. 

This same exposition was advanced by 
Senator Harry C. Stuart in the letter to 
Mr. Whitehead which is published in full 
on this page today. No expression by 
this Assembly on the Supreme Court’s 
decree can, in itself, undo that decree, 
render it void, or bind lower Federal 
courts to ignore it, Until the Constitu- 
tion is amended or the court reverses it- 
self, the court’s decrees are the law, be- 
cause, in Mr. Madison’s phrase, the ju- 
diciary can carry them into effect “by 


force.” 


But that consideration surely does not 
gag the General Assembly of Virginia, or 
prevent it from interposing the sover- 
eignty of this State in an effort to arrest 
the progress of the evil done to the Con- 
stitution by the court. This Assembly 
And following Mr. may express itself in any way it pleases 
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—the stronger the better!—in the hope 
(it can be nothing more) that solemn 
legislative declarations will have a per- 
suasive effect upon the courts and upon 
public opinion. 

It has been complained that this is not 
only “not nullification” but “not even 
interposition.” Our response is that Mad- 
ison, Jefferson, Taylor and Calhoun, who 
certainly were more astute thinkers 
upon the Constitution than any of us 
today, many times described Virginia’s 
-Resolution of 1798 as “interposition.” 
Governor John Floyd, in the message we 
republished on Wednesday, described it 


thus.“So did Littleton Waller Tazewell. 


‘So did “Abel Parker Upshur. 


If one wants to get at the meaning of. 
nullification, it may be suggested that, 
Caxolina’s ordinance—not resolu-: 


tion, but ordinance—of 1832 is the model 
for proper reference. This was designed 
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[1833], all persons resident’ or being 
within the limits of this State... are 
hereby required and enjoined to obey 


and give effect to this Ordinance.” It ° 
wound up with a declaration that should , 


the Federal Government employ force 
to collect its customs, the people of South 


gs af-, 
firming the acts “are and shall be utterly | 
null and void.” It declared that “from 

- and after the first day of February next . 


Carolina 
Will thenceforth hold themselves absolved 
from all further obligation to maintain or 
preserve their political connexion with the 
people of the other States, and will forth- 
with proceed to organize a separate govern- 
ment, and do all other‘things which sovereign 
_ and independent States may of right do. 


_ That, gentle reader, was nullification, 
vintage of 1832. To suggest that the 
Stuart Resolution of 1956 in any way 
adopts that pattern is to suggest an ab- 
surdity. 

_ No. The resolution before the Senate 
is one of interposition solely —yet as 
such, it remains a strong and hopefully 
effective declaration. It pledges the As- 
sembly’s intention firmly to resist illegal 
encroachment—the line might well read, 
“illegal and unconstitutional--encroach- 
ment”—by whatever honorable, legal and 
constitutional measures may prove open 


* “to nullify certain Acts of Congress.” It to us. These would include litigation, leg- 


islation, appeals to sisters States for Con- 
stitutional amendment, judicial proceed- 
ings within our State courts, and every 
other tactic, in Senator Stuart’s phrase, 
calculated “to impede” enforcement of 
the court’s decrees. 

To the best of our ability—wwhatever 
this “best of our ability’ may prove to 


' be—we would seek “to arrest the prog- 


ress of the evil.’ That is our aim; that is 
our purpose; and it is not to be defeated 
by legalistic lint picking or haggling over 
the juridical effect of a word here or a 
word there. /* : 


The letter from State Senator Harry C. Stuart chief patron of 
the Virginia Resolution, to Delegate Robert Whitehead leading 
opponent, accompanied the editorial of January 27. The letter 
follows. (See also opinian of J. Lindsay Almond, Attorney Gen- 
eral of Virginia, addressed to Delegate Whitehead, page 55) 


Sen. Stuart to Delegate Whitehead 


January 24, 1956 


Honorable Robert Whitehead 
House of Delegates 

State Capitol 

Richmond, Virginia 


Dear Robert: 

I am in receipt of yours of the twenti- 
eth, in which you propound nine legalistic 
questions relating to the Joint Resolution 
introduced on the nineteenth by 35 mem- 
bers of the Senate, myself among them. 
You are of course aware that I am not a 
lawyer; but I have discussed your ques- 
tions with certain of my colleagues, who 
have joined in sponsoring this resolution, 
and would now respond to them. 


First, let me say this of the resolution. 
I perceive its intention to be this: It 
warns our people against the encroaching 
spirit of the Federal government; it 
argues the unconstitutionality Uf the 
Supreme Court’s decision in the school 
cases; it points to other instances in 
which the constitutional limits have been 
overleaped; it dwells upon the dangerous 
usurpation of amendatory powers; and in 
general presses the necessity of watching 
over the consolidating tendency of the 
Federal government. Beyond this, it de- 
clares the opinion of this Assembly as to 
the power reserved to the States to 
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_maintain certain racially separate public 
schools, and asserts that Virginia, at 
least, has never surrendered such power, 
however, it acknowledges the contrary 
opinion of the Supreme Court, and sug- 
gests that a question of whether the court 
has violated the Constitution ought not to 
be decided by the court itself, but should 
be taken to the one tribunal that Jeffer- 
son and Madison regarded as superior to 
the court's authority—the tribunal of the 
States themselves. Hence an earnest 
appeal is made to the sister States to 
setile the question by clear constitutional 
process, pursuant to Article V of the 
Constitution. And until the appeal is 
settled, it is proposed that the Assembly 
take whatever proper measures may be 
honorably, legally, and constitutionally 
available to us, firmly to resist what we 
believe is an illegal encroachment upon 
our powers. 

This is a resolution of interposition. 
The word seems to frighten you. It does 
not frighten me. It is a good word. It was 
employed in this context by the author of 
the Declaration of Independence and by 
the “father of the Constitution.” In the 
sense in which they used it, and in which 
it is used in the.resolution, I understand 
it to mean an action taken on behalf of a 
State by one of its departments, seeking 
to protect the State and its people from 
invasion of the reserved power of the 
State by some department of the Federal 
government. That right I believe we have. 
That right the resolution would invoke. 


My own reasons, as a layman, for 
believing that this right exists are derived 
from my own understanding of the nature 
of our government and our novel system 
of ‘dual sovereignty.” As I comprehend 
this system, the people of the States, 
acting not as any mass of people, but 
rather as States, created a Federal gov- 
ernment and delegated to it certain 
enumerated powers, All other attributes 
of sovereignty they specifically reserved 
to themselves. 

In order to preserve this admirable 
system, they established certain checks 
and balances. Some of the ‘‘checks” on 
the executive and legislative branches are 
specifically contained in the Constitution 
itself, for example, the veto power of the 
President, and the Senate’s power to 
confirm certain presidential appointments. 
In addition, the people themselves, 
through exercise of their suffrage, retain 
an immediate and direct check upon these 

_ departments. 
But the one most familiar “check” upon 
* the executive and legislative branches— 
the power asserted by the judiciary to 
- declare their acts unconstitutional — is 
" nowhere spelled out specifically in the 
Constitution. The brilliant mind of- John 
Marshal] perceived that such a check 


existed because it had to exist, as a 
matter of necessity, in order that our 
form of government may survive. 

Not until comparatively recent years 
has it appeared vitally necessary for us 
to reappraise this system of checks and 
balances, to determine if something is 
missing. The problem of judicial en- 
croachment seems not to have been fully 
perceived by the founding fathers. Mr 
Hamilton, in the Federalist, terms the 
Supreme Court the “weakest” of all de- 
partments; he thought the people “could 
never fear oppression from that quarter.” 

Now the question is before the country 
and demands an answer: What is the 
check upon the judiciary? What recourse 
have we if the Supreme Court commits 
gross error in a decision on a constitu- 
tional question? 

Mr. Madison, to whom both of us have 
a fondness for adverting, suggested 
“remonstrances,” but surely mere remon- 
strance is a flimsy shield for a free people. 
He suggested “jmpeachment,” but im- 
peachment lies only for “treason, ‘bribery, 
or other high crimes and misdemeanors,” 
and it is not to be supposed that even 
gross error falls within this purview. He 
did not suggest packing of the court, 
which was done in the 1860s and again 
attempted in 1937, but to me, at least, 
that is a dishonorable remedy. Neither 
did he suggest an act of Congress to 
deprive the court of jurisdiction to hear 
a particular kind of case, though this, too, 
was done in the 1860s. It evidently was 
Mr. Madison’s view that this would be 
but a temporary expedient that affords 
no solutions. Is a check to be found in 
Congress’ power over the purse, in its 
Tight to control appropriations for the 
judiciary? Surely this ‘would be a con- 
temptible remedy, kin to bribery and 
extortion. Is the missing check to be 
found, then, in the death of members of 
the court and the appointment of new 
members? To ask the question is to 

answer it. 

Mr. Madison did suggest “amendment 


to the Constitution,” and because that’ 


approach figures in our resolution, it 
should be examined carefully. But if 
amendment be the “check” and if by its 
action the court has amended the Consti- 
tution, and amendment by the States be 
now required to restore the Constitution 
to its purity, you will at once recognize 
that 13 States can defeat that restoration. 
I, for one, emphatically deny that amend- 
"ment can be accomplished by a majority 
of nine judges supported by 13 States. 
Certainly no word in the Constitution 
would give support to suck a claim. 

I know of no other “checks” set forth 
in the Constitution. 
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It has seemed to me, the longer I have 
thought on this issue, that we must do 
today precisely what Marshall did long 


ago: We are compelled to look beyond the - 


Constitution, even as he did, to find the 
“check that must exist, as a matter of 
necessity, in order that our form of gov- 
ernment may survive. 


I find this power in the States them- 
selves. It was they who ordained the 
Constitution; they are the parties to the 
compact; they alone can alter its terms. 
By entering into this compact, the States 
did not surrender the right and the power 
to preserve it from destruction by a court 
which owes its existence to it. 

I turn to your specific questions, The 
first of these reads: 


1. The original Kilpatrick resolution 
recognizes thut “the jurisdiction of the 
court (Supreme Court) encompassed 
the issue submitted to it in the school 
eases decided by it on May 17, 1954.” 
Does your resolution recognize that 
jurisdiction and the power of the court 
to render a decision in those cases? 


My answer is this: The resolution, in its 
present form, no longer contains the 
phrase to which you refer. It is not the 
intention of the resolution to deny in any 
respect the jurisdiction of the Supreme 
Court to hear any case in which a consti- 
tutional right is claimed, and one was 
claimed in the school cases. But I would 
make two points: The first is that I do 
not believe the court's authority to try 
cases in law and equity arising under the 
Constitution vests the court with any 
Tight in effect to anrend the Constitution. 
I do not believe that five judges equal 
36 States. Secondly, I would draw a clear 
distinction between “right” and “power.” 
The court had the power; the resolution 
emphatically denies that it had the right 
to exercise this power in such a way as to 
stultify the Constitution. 


Your second question reads: 


2. Is that decision now the law of the 
land, and is it now law in Virginia? If 


not, why? 


My answer is: The Constitution is the 
supreme law of the land and supreme in 
Virginia. For the moment its provisions, 
as they were understood for 80 years, 
have been supplanted by an act of judicial 
legislation which has brought about a 
situation, binding by force of Federal 
power, but not binding in right. Because 
this resolution cannot by itself restore 
the situation as it existed prior to the 
decision, and we must take other steps to 
protect our people, we will shortly amend 
our State Constitution and, I doubt not, 
adopt protective legislation of the sort 
Tecommended by the Gray Commission, 
I would emphasize that our resolution is 


in no sense intended as a substitute for 
such protective legislation, 
Your third question is: 
3. If your resolution is adopted, will 
the said decision be the law of the land, 
and will it be binding on the Federal 
courts in Virginian? 
The answer to the preceding question 
answers this also. This resolution cannot 
“bind Federal courts. We would hope, 
however, that it would have a highly 
persuasive effect upon them. 

Your fourth question reads: 


4. If your resolution is adopted, will 
it have the effect of legally suspending 
the enforcement of the decision in Vir- 
ginia? If so, why, and for what period? 


The resolution in itself will not legally 
suspend the enforcement of the decision 
in Virginia. However, I hope the resolu- 
tion will set in motion a chain of actions 
that will not only impede the enforcement 
of it in Virginia, but will entirely obliterate 
the decision in Virginia and elsewhere. 
Next you ask: 


5. Do you concede or deny that a 
decision of the Supreme Court of the 
United States construing the Constitu- 
tion of the United States is the law of 
the land and binding in every State in 
the Union unless and until there is an 
amendment to the Constitution ap- 
proved by three-fourths of the States 
overriding the decision? In this connec- 
tion, I call your attention to the 
adoption of the fifteenth amendment 
overriding the decision in the Chisholm 
case, and the sixteenth amendment 
overriding the decision in the income 
tax case. 


First. let me observe thai it was not the 
fifteenth amendment that overturned 
the Chisholm case, but the eleventh. 
And. let me observe also that in the in- 
terim of more than one year between 
the court's opinion in the Chisholm 
case and the ratification of the eleventh 
amendment, Georgia flatly refused to 
abide by the court's decision. It seems 
to me an admirable example. 

Secondly, the decisions of the court 
are binding unless ang until there is an 
amendment, or unless and until the 
court changes its mind. This last con- 
tingency has manifested itself 36 times 
in the past 20 years, a fact that might 
be called to the attention of those who 
fear such “disorder” ang “chaos” if the 
States undertake to express their views 
on constitutional matters. 


Subject to this qualification, I agree 
that the court's opinions are binding. But 
I submit that in the case of “deliberate, 
palpable and dangerous” errors by the 
court, to borrow the language of Jefferson 
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and Madison, such erroneous opinions are The experience of the issue, and the 


binding not as a matter of right, because 
they are palpably wrong; and not binding 
because they are constitutional, because 
they are unconstitutional, They are bind- 
ing as a matter of superior force. 

Next you ask: 


6. If your resolution is adopted, do 
you maintain that the decision of the 
court can be permanently overridden or 
vetoed by the action of one-fourth of 
the States? If so, is this not the 
Calhoun (of South Carolina) doctrine of 
State veto or nullification? 


I maintain this: That under Article V 
of the Constitution, it is clearly intended 
that substantive changes should not be 
made in the Constitution except by the 
approval of not fewer than three-fourths 
of the States. This prvtective clause was 
placed in the Constitution expressly to 
assure the rights and interests of a 
numerical minority of the States from 
oppression by a numerical majority. 

In the case immediately under con- 
sideration, the fourteenth amendment was 
adopted with the explicit and demon- 
strable understanding that it did not 
prohibit to the States the power to 
operate racially separate public schools. 
This was the fourteenth amendment as 
three-fourths of the States consented to 
it. Now the court has undertaken to 
changed this understanaing, and in effect 
to change the amendment. Again, I believe 
that the consent of three-fourths of the 
States should be required. 

If it can be shown that three-fourths 
of the States do not consent to this sub- 
stantive change in their Constitution, I 
believe. that such a showing would be a 
powerful rebuke to the court. It might 
not be sufficient permanently to override 
the decision, for nothing is permanent in 
‘this world, and especially the opinions of 
the Supreme Court seem not to be 
permanent. But such action might cause 
the country seriously to consider whether 
it wishes to let a majority of a nine-man 
court amend the Constitution, or whether 
it intends to preserve this amendatory 
power to the States. 

This is not nullification, in the manner 
of Mr. Calhoun or otherwise, 

Your next question reads: 


7. In your resolution reference is 
made to the “issue of contested power” 
as between the Federal government and 
the State government. Is not this but a 
reaffirmation of the basic concept of 
the Calhoun (or South Carolina) doc- 
trine of State veto or nullification, and 
& modern recognition of that doctrine? 


My answer is No, The recognition of an 


“issue of contested power” is the recog- 
nition that the fact of that issue exists. 


recognition thereof does not demand that 
a particular course of action be pursued. 
Your next question is: 

8. I assume that you are well aware 
of the views of James Madison on the 
subject of State interposition, veto or 
nullification. In this connection, I refer 
you to his letter of December, 1831, in 
which he expressly repudiated the 
theory that a resolution of interposition 
would make it possible for one-fourth 
of the States to abrogate the Federal 
law. Do you agree or disagree with Mr. 
Madison ? 

My answer is this: I believe I am fairly 
familiar with the views of Mr, Madison 
on the subject, but I must confess I am 
puzzled to know precisely what Mr. 
Madison's views were, You refer me to 
his letter of December, 1831 (and here I 
assume you have in mind Mr. Madison’s 
letter to N. P. Trist), in which he repudi- 
ated the theory you describe. But you 
assuredly are aware that this was by no 
meanse the only letter in which Mr. 
Madison expressed these opinions. On the 
contrary, he appears to have spent most 
of his time in 1829, 1830, and 1831, in 
earnest endeavors to explain away the 
opinions he had expressed so unequivoy 
cally in 1800, when he was a good deal 
closer to the Constitution than he was 30 
years later. 

But it is difficult for me, at least, to 
recognize the position Mr. Madison ex- 
pressed so fervently at this late period in 
his life, wher he was “in the very crippled 
and feeble state of my health,” with that 
which he expressed with such vigor and 
positiveness at the time of the Virginia 
Resolution of 1798. That he gave the 
most profound thought to his Report of 
1799 is not to be doubted; I would submit 
that this formal, public expression is of 
more meaning than the personal letters 
he wrote much later, and it is not amiss 
to call particular attention to what he 
said in the Report referred to. Among 
other things, he said: 

It appears to your committee tu be a 
plain principle, founded in common 
sense, illustrated by common practice, 
and essential to the nature of compacts, 
that, where resort can be had to no 
tribunal, superior to the authority of 
the parties, the parties themselves must 
be the rightful judges in the last resort, 
whether the bargain made has been, 
pursued or violated. The Constitution 
of the United States was formed by the 


sanction of the States, given by each in° 


its sovereign capacity. It adds to the 
stability and dignity, as well as to the 
authority of the Constitution, that it 
rests on this legitimate and solid foun- 


dation. 
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The States, then, being the parties to 
the constitutional compact, and in their 
sovereign capacity, it follows of neces- 
sity, that there can be no tribunal above 
their authority, to decide in the last 
resort, whether the compact made by 
them be violated; and, consequently, 
that as the parties to it, they must 
themselves decide, in the last resort, 
such questions as may be of sufficient 
magnitude to require their interposition. 


Permit me to quote one more paragraph, 
immediately following the paragraphs 
just quoted, because certain language 
from our own proposed resolution of 1956 
has been drawn directly from it. 


It does not follow, however, that 
because the States, as sovereign parties 
to their constitutional compact, must 
ultimately decide whether it has been 
violated, that such a decision ought to 
be interposed, either in a hasty manner, 
or on doubtful and inferior occasions. 

. . In the case of an intimate and 
constitutional union, like that of the 
United States, it is evident that the 
interposition of the patries, in their 
sovereign capacity, can be called for by 
occasions only deeply and essentially 
affecting the vital principles of their 
political system. 


You inquire whether I agree or disagree 
with Mr. Madison in the matter of inter- 
position. Alluding to the sentence just 
quoted, I would reply that I most cer- 
tainly agree with the Mr. Madison of 
1799, in believing that the court’s de- 
cision of May 17, 1954, is of a character 
so “deeply and essentially affecting the 
vital principles of (our) political system” 
as to justify Virginia in the most strenuous 
measures of interposition we can put forth. 
Finally, you inquire: 

9. Would the adoption of your resolu- 
tion challenge and impair the settled 
doctrine of judicial review by the Fed- 
eral courts of State law? 


I recognize the jurisdiction of the Su- 
preme Court where a provision of the 
Federal Constitution is involved. But I 
repeat what was said in responding to 
your first question: The resolution does 
not deny that jurisdiction. Hence it does 
not challenge the authority of the court 
to hear and decide a case in which it is 
alleged that a State law violates the 
United States Constitution. 

In closing, let me revert to the funda- 
mental issue here at stake, far transcend- 
ing the immediate problem of school 
segregation. It seems to me that if the 
Supreme Court may fasten upon us en- 
tirely what it will, our Constitution is but 
a “scrap of paper,” and ours is no longer 
a government of Jaws. but a government 


by five out of nine men who are en- 
trenched in impregnable position. The, 
Constitution is no longer the supreme law 
of the land; the court's unchecked dis- 
cretion is the supreme law of the land. 
We are no longer the masters and 
government no longer our servant; the 
positions are reversed, and the bulwark 
of our liberties has crumbled. The powers 
of the States. so carefully reserved in the 
tenth amendment, in this view were re- 
served merely until such time as a 
majority of the court might choose to 
snatch them from us, 


I cannot believe this is the true mean- 
ing of the Constitution. 


The remedy of interposition here pro- 
posed is, admittedly, a drastic and un- 
familiar one, But the circumstances are 
drastic and unfamiliar also. I could not 
predict with certainty what. success, if 
any, the action may have. If we were sure 
of success, the amendment of the Virginia 
Constitution shortly to be adopted, and 
the revision of our statutes to protect us 
against some of the evils of the recent 
school decision, would be unnecessary. 
But that we may not succeed is no reason 
why open, dignified and manly effort 
should not be made. 


If it is your feeling that the powers of 
the States should be extinguished by 
judicial decree, it is of course your privi- 
lege to hold that view; and if you feel 
that gross and palpable abuse of the 
Constitution should be docilely accepted 
by our people, you are wholly at liberty 
to advance that counsel to Virginia, But 
I do not believe the people will follow 
you in it. Rather, I cherish the great hope 
that Virginians, once again looking upon 
the face of tyranny, will once again stand 
squarely in opposition to it. There are, 
thank God, free men left who will not 
surrender their convictions and principles, 
their rights and their liberties, before the 
hollow idol of judicial supremacy. 


This response has been longer than I 
had intended it to be, but that is ever the 
misfortune of one who may be put to the 
answering of complex questions, as dis- 
tinguished from the easy advantage of 
one whose only function is the propound- 
ing of them. 

Recalling that you inadvertently re- 
Jeased your letter of January 20th to the 
press ‘before I had so much as seen a copy 
‘of it, I would emphasize that I have taken 
particular pains to deliver the original of 
this response into your hands hefore 
exercising, myself, the liberty of making 
it public. 

Most faithfully yours, 


HARRY C. STUART. 


On February 1, after prolonged debate, Virginia's General As- 
sembly approved the Resolution of Interposition—the Senate by 
a vote of 36-2, the House of Delegates by 90-5. The following 
editorial of February 2 discussed the debate, and looked to 


the future, 


Interposition: Yesterday and Today 


Several points that were made in yes- 
terday’s debate on interposition merit 
comment today, somewhat in the nature 
of a postscript on an historic entry in 
the annals of Virginia history. 

Let us begin with objections made by 
Senator Ted Dalton; first, that the issue 
of interposition has been “magnified out 
of all proportion,” and secondly, that the 
Virginia Resolution is a “bad example to 
set before the children of Virginia.” 

The best response to both objections is 
to inquire into the fundamental issue 
with which the Resolution is concerned. 
It is not, as some of the Northern press 
pretends, a matter of race or segrega- 
tion; it is MOf even a matter of schools. 
What concerns us here is the preservation 
of the constitutional structure of our 


Union. e transcendent issue is 
encroachment of the ‘ 
icial legislation, upon the 


reserved powers of all the States. 

It is difficult to see how this funda- 
mental issue could be “magnified out of 
all proportion.” The fault is not that we 
have talked of this too much, but that we 
have written of this too little; not that 
‘ve awakened so suddenly, but that we 
slept too long, 

The whole concept of this Union, the 
greatest feature of its architecture, was 
the concept of dual sovereignty: In cer- 
tain areas, the Federal government would 
be supreme; in all other areas, the re- 
spective States would be supreme. Joined 
together, the States would yet remain 
separate; and remaining separate, they 
yet would be joined together. This was 


the great vision of 1787; this “waste 
an on c e whole structure 
of the Constitution was erected. 

In seeking to protect and preserve this 
structure, is Virginia engaged in anarchy 
or sedition? Are we, as Senator Dalton 
suggested, setting a “bad example” of 


Our hope is that school children will 
be prompted by the Assembly's action to 
think upon these things, and to turn their 
prodigious energies into sober question- 
ing of their teachers. They will find no 
story more absorbing in our history than 
the story of the last 25 years of the 
eighteenth century, when the colonies 
became “free and independent States,” 
and then joined in ratifying a limited 
compact, called the Constitution, by which 
they and their posterity were to be 
governed. 

Some response also may be ventured to 
Senator Armistead Boothe’s objection to 
the idea that a single State, acting alone, 
may charge an infraction of the Consti- 
tution. He sketched what seemed to him 
a terrible picture of the chaos that would 
ensue should Texas insist that the power 
to fix prices on natural gas at the well- 
head is not a power delegated to the 
Federal government, and Virginia should 
insist that the power to operate racially 
separate schools is a power reserved to 
the States. 


But we are not terrified by this pros- 
pect. Indeed, this seems to us a far more 
attractive prospect than to continue under 
the chaotic conditions of government by 
an unchecked judicial oligarchy — by a 
court that has dizzily reversed itself 36 
times in 20 years, Delegate Griffith Pur- 
cell put his finger on the constitutional 
answer to Mr. Boothe’s objection when 
he emphasized, during the House debate, 
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that under the Tenth Amendment re- | 
sidual powers are reserved to the States ; 


respectively—not to the States jointly, 
but to each respective State in its sepa- 
rate, individual sovereign capacity. 

It is this feature of our Union of States 
that is so often overlooked, and needs so 
urgently to be better understood. Senator 
Harry F. Byrd, Jr., made the point clearly 
in his quiet rebuke to Dr. Edward E. 
Haddock yesterday. Richmond's freshman 
Senator, in his astonishing maiden speech, 
had pointed to the flag of the United 
States by the president’s desk and 
gratuitously had read the pledge of 
allegiance. Senator Byrd noted that an- 
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the president’s desk and. : 
* had read the pledge of i— 
Senator Byrd noted that an- t% 


other flag—the flag of Virginia—occupies 
an equal position on the president’s 
rostrum. Under the Constitution every 
American is a citizen not only of the 
United States, but also a citizen of the 
State in which he resides. And if it were 
“not for that flag and 47 others,” said 
Mr. Byrd, “this country would not have 
reached its level of greatness.” 


purity and strength. If by Virginia’s pro- 


test and challenge, other States can be 
prompted to ponder the nature of our 
Union, the hours of work that preceded 
the debate will have served a most useful 


Now the practical question 
What precisely was accomplished, in a 
legal sense, by yesterday’s Resolution? 
Where do we go today? Only time can 
answer these inquiries. In the strictest, 
most narrow legal sense, probably very 
little was accomplished; in a legal sense, 
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our action was persuasive, declaratory, 
expressive of policy and opinion—nothing 
more, As for the future, it can be said 
at the moment only that Virginia has 
made her appeal; we must wait for our 
sister States to respond. 

And if they never respond? Well, then, 
at least the appeal will have been made— 
earnestly and ly" made—and we 
simply will have to continue along the 
course of measures “honorably, legally 
and constitutionally ayailable to us.” 

The Southern States now joining in this 
effort to assert their constitutional 
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powers are voyaging on an unmarked \\ 


channel. The advocates of massive cen- < 
tralizati i sts who 
have seized positions s o 


have done everything in their power to 
block the way. But it is a venture worth 
taking, wherever it leads us, Hopefully, 
prayerfully, it may bring us back to the 
principles of sound constitutional govern- 
ment and dual sovereignty, established by 
cus fathers and abandoned in our own 
ime. 


Commonwealth of Birginia 
General Assembly 


SENATE JOINT RESOLUTION NO. 3 


Interposing the sovereignty of Virginia against encraachment upon the 
reserved powers of this State, and appealing to sister states to resolve 


a question of contested power. 


Be it resolved by the Senate of Virginia, the House of Delegates 


concurring, 


That the General Assembly of Virginia expresses its firm résolution 


to maintain and to defend the Constitution of the United States, and the 
Constitution of this State, against every attempt, whether foreign or 
domestic, to undermine the dual structure of this Union, and to destroy 
those fundamental principles embodied in our basic law, by which the dele- 
gated powers of the Federal government and the reserved powers of the 
respective States have long been protected and assured ; 

That this Assembly explicitly declares that the powers of the Federal 
Government result solely from the compact to which the States are parties, 
and that the powers of the Federal Government, in all its branches and 
agencies, are limited by the terms of the instrument creating the compact, 
and by the plain sense and intention of its provisions; 


That the terms of this basic compact, and its plain sense and in- 
tention, apparent upon the face of the instrument, are that the ratifying 
States, parties thereto, have agreed voluntarily to delegate certain of 
their sovereign powers, but only those sovereign powers specifically enum- 
erated, to a Federal Government thus constituted; and that all powers 
not delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the people; 

That this basic compact may be validly amended in one way, and in 
one way only, and that is by ratification of a proposed amendment by the 
legislatures of not fewer than three-fourths of the States, pursuant to 
Article V of the Constitution, and that the judicial power extended to 
the Supreme- Court of the United States to “all cases in law and equity 
arising under this Constitution” vested no authority in the court in effect 
to amend the Constitution ; 

That by its decision of May 17, 1954, in the school cases, the Supreme 
Court of the United States placed upon the Constitution an interpretation, 
having the effect of an amendment thereto, which interpretation Virginia 
emphatically disapproves; 

That irginia did not agree, in ratifyi enth 
agree, that the power to operate racially separate schools was to be pro 
fauiGeY ta Shain TREPSGG? ad Gs evidence of auch understending of ths: 
terms of the amendment, and its plain sense and intention, the General 
Assembly of Virginia notes that the very Congress which proposed the 
Fourteenth Amendment for ratification established separate schools in the 
District of Columbia; further, the Assembly notes that in many instances, 
the same State Legislatures that ratified the Fourteenth Amendment also 
provided for systems of separate public schools; and still further, the 
Assembly notes that both State and Federal courts, without any exception, 
recognized and approved this clear understanding over a long period of 
years and held repeatedly that the power to operate such schools was, 
indeed, a power reserved to the States to exercise “without intervention 
of the Federal courts under the Federal Constitution’; the Assembly sub- 
mits that it relied upon this understanding in establishing and developing, 
at great sacrifice on the part of the citizens of Virginia, a school system that 
would not have been so established and developed had the understanding 
been otherwise; and this Assembly submits that this legislative history 
and long judicial construction entitle it still to believe that the power 
to operate separate schools, provided only that such schools are sub- 
stantially equal, is a power reserved to this State until the power be pro- 
hibited to the States by clear amendment of the Constitution; 

That with the Supreme Court’s decision aforesaid and this resolution 
by the General Assembly of Virginia, a question of contested power has 
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arisen: The court asserts, for its part, that the States did, in fact, in 1868 
prohibit unto themselves, by means of the Fourteenth Aroncdinnist the 
power to maintain racially separate public schools, which power eiviatn 
of the States have exercised daily for more than 80 years; the State of 
Virginia, for her part, asserts that she has never surrendered such power; 

That this declaration upon the part of the Supreme Court of the 
United States constitutes a deliberate, palpable, and dangerous attempt 
by the court itself to usurp the amendatory power that lies solely ak 
not fewer than three-fourths of the States; 

That the General Assembly of Virginia, mindful of the resolution 
it adopted on December 21, 1798, and cognizant of similar vebalitaies 
adopted on like occasions in other States, both North and South, again 
asserts this fundamental principle: That whenever the Federal Coven 
ment attempts the deliberate, palpable, and dangerous exercise of powers 
not granted it, the States who are parties to the compact have the right 
and are in duty bound, to interpose for arresting the progress of the << 
and for preserving the authorities, rights and liberties appertaining to aeons 

That failure on the part of this State thus to assert her Suen, 
reserved powers would be construed as tacit consent to the surrender 
thereof; and that such submissive acquiescence to palpable, deliberate and 
dangerous encroachment upon one power would in the end lead to the 
surrender of all powers, and inevitably to the obliteration of the sovereignty 
of the States, contrary to the sacred compact, by which this Union of 

6 soclenatn, PIA! 

past, Virginia has remained silent—we have remained 
{_Lagainst interpretations and constructions placed upon the 
Constitution which seemed to many citizens of Virginia palpable encroach- 
ments upon the reserved powers of the States and willful usurpations of 
powers never delegated to our Federal Government; we have watched 
with growing concern as the power delegated to the Congress to regulate 
commerce among the several States has been stretched into a power to 
control local enterprises remote from interstate commerce; we have wit- 
oessed with disquietude the advancing tendency to read into a power to 
lay taxes for the general welfare a power to confiscate the earnings of our 
people for purposes unrelated to the general welfare as we conceive it; we 
have been dismayed at judicial decrees permitting private entiekly to 
be taken for uses that plainly are not public uses; we are disturbed at the 
effort now afoot to distort the power to provide for the common defense, by 
some Fabian alchemy, into a power to build local schoolhouses; 

That Virginia, anxiously concerned at this massive expansion of central © 
authority, nevertheless has reserved her right to interpose against the 
progress of these evils in the hope that time would ameliorate the trans- 
gressions; now, however, in a matter so gravely affecting this State’s 
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most vital public institutions, Virginia can remain silent no longer; 
Recognizing, as this Assembly does, the prospect of incalculable harm to 
the public schools of this State and the disruption of the education of 
her children, Virginia is in duty bound to interpose against these most 
serious consequences, and earnestly to challenge the usurped authority 


that would inflict them upon heer citizens. 

THEREFORE, the General Assembly of Virginia, appealing to our 
Creator as Virginia appealed to Him for Divine Guidance when on June 29, 
1776, our people established a Free and Independent State, now appeals 
to her sister States for that decision which only they are qualified under 
our mutual compact to make, and respectfully requests them to join her in 
taking appropriate steps, pursuant to Article V of the Constitution, by 
which an amendment, designed to settle the issue of contested power here 


asserted, may be proposed to all the States. 
And he it -fin resolved, until the question here asserted by the 


State of Virginia be settled by clear Constitutional amendment, we pledge 
our firm intention to take all appropriate measures honorably, legally and 
constitutionally available to us, to resist this illegal encroachment upon 
our sovereign powers, and to urge upon our sister States, whose author- 
ity over their own most cherished powers may next be imperiled, their 
prompt and deliberate efforts to check this and further encroachment 
by the Supreme Court, through judicial legislation, upon the reserved 


ansmit a copy e foregoing resolu- 
county, city and town in this State: 
to the executive authority of each of the other States; to the clerk of the 
Senate and House of Representatives of the United States; to Virginia’s 
representatives and Senators in the Congress, and to the President and 
the Supreme Court of the United States for their information. 


February 1, 1956 


February 1, 1956 
Agreed to by the House of Delegates Agreed to by the Senate 
E. GRIFFITH DODSON E. R. Coxps 
Clerk House of Delegates Clerk of the Senate 
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Opinion of Atte 


February 14, 1956. 
Honorable Robert Whitehead, 
House of Delegates, 
State Capitol, 
Richmond, Virginia. 
My Dear Mr, Whitehead: 

This is in response to your let- 
ter of February 6 requesting my 
opinion on the scope, effect and 
legal efficacy of Senate Joint 
Resolution No, 3, adopted Febru- 
ary 1 by both Houses of the Gen- 
eral Assembly of Virginia, 

You also request my opinion 
on the status of section 140 of 
the Virginia Constitution, which 
provides that “White and colored 
children shall not be tadght in 
the same school.” 

The seven questions propound- 
ed by you will be treated in the 
order stated. They are as fol- 
lows: 


“1, Until there is settled the 
‘issue of contested power’ re- 
ferred to in thé resolution, is 
the decision of the Supreme 
Court of the United States in 
the Prince Edward County 
School case the law in Vir- 
ginia?” 


Under our constitutionally or- 
Gained system of government, 
forming as it does an “‘indis- 
soluble union of indestructible 
States,” I draw and adhere to a 
basic and fundamental distinc- 
tion between that which issues 
from and under the authority of 
the Constitution and that which 
4s Created through usurped power 
under the pretended color of but 
ultra vires of the Constitution. 
That authorized by the Constitu- 
tion is de jure Jaw and binding. 
That not authorized js de facto 
law and binding only through 
the sheer force of power. As to 
the latter, this is true solely be- 
Cause there is no method or pro- 
Cedure known to our System of 
80vernment whereby an appeal 
can be taken by the parties ag- 
Brieved which would stay the 
binding effect or hold the deci- 
Sion in abeyance pending deter- 
mination of the issues reised. 

_Law, whether statutory or de- 
ae 8s conceived and insti- 
Uted under our Federal system 
of conferred and limited powers 
must emanate from, find lodg- 
ment in, and be supported by a 

asic constitutional source. The 

eral government is a creature 

Of the creating States, endowed 
. no powers beyond those 
Oluntarily conferred by compact 
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February 1, 1956 
Agreed to by the Senate 
E. R. COMBS 
Clerk of the Senate 
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February 14, 1956. 
Honorable Robert Whitehead, 
House of Delegates, 
State Capitol, 
Richmond, Virginia. 
My Dear Mr, Whitehead: 

This is in response to your let- 
ter of February 6 requesting my 
opinion on the scope, effect and 
Jegal efficacy of Senate Joint 
Resolution No, 3, adopted Febru- 
ary 1 by both Houses of the Gen- 
eral Assembly of Virginia. 

You also request my opinion 
on the status of section 140 of 
the Virginia Constitution, which 
provides iteand colored 
children shall not be taUght in 
the same school.” 

The seven questions propound- 
ed by you will be treated in the 
order stated. They are as fol- 
lows: 


“1, Until there is settled the 
‘issue of contested power’ re- 
ferred to in the resolution, Is 
the decision of the Supreme 
Court of the United States in 
the Prince Edward County 
School case the law in Vir- 
ginia?’* 


Under our constitutionally or- 
dained system of government, 
forming as it does an “‘indis- 
soluble union of indestructible 
States,” I draw and adhere to a 
basic and fundamental distinc- 
tion between that which issues 
from and under the authority of 
the Constitution and that which 
ls created through usurped power 
under the pretended color of but 
ultra vires of the Constitution. 
That authorized by the Constitu- 
tion is de jure law and binding. 
That not authorized is de facto 
law and binding only through 
the sheer force of power. As to 
the latter, this is true solely be- 
Cause there is no method or pro- 
cedure known to our system of 
government whereby an appeal 
can be taken by the parties ag- 
Brieved which would stay the 
binding effect or hold the deci- 
Sion in abeyance pending deter- 
mination of the issues raised. 

_ Law, whether statutory or de- 
Cisional, as conceived and insti- 
tuted under our Federal system 
of conferred and limited powers 
must emanate from, find lodg- 
ment in, and be supported by a 
basic constitutional source. The 
ederal government is a creature 
Of the creating States, endowed 
With no powers beyond those 
Voluntarily conferred by compact 
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mutual between its creators. It 
cannot create additional powers 
Save through violation of the or- 
ganic law. 

The decision to which you refer 
is devoid of constitutional deriva- 
tion or support. As hereinabove 
pointed out, it is presently bind- 
ing by virtue of superior force 
shuckled upon a sovereign State 
through usurpation of authority 
and arrogation of power tran- 
scending the Constitution of the 
United States, and in abnegation 
of every apposite legal precedent 
known to American Jurispru- 
dence. It violates the amendatory 
processes of the Constitution 
prescribed by Article V thereof 
in that it, in effect, amends the 
XIV Amendment and, pro tanto, 
repeals the Xth. 

The elected legislative repre- 
sentatives of a sovereign people 
have raised an “issue of contest- 
ed power" arising as the result 
of “a deliberate, palpable and 
dangerous" usurpation of the 
amendatory powe= explicitly em- 
bodied in the Constitution. Pend- 
ing determination of the issue in 
the manner prescribed by the 
Constitution the sovereignty of 
the State is interposed to the 
extent of a pledge of “firm in- 
tention to take all appropriate 
measures honorably, legally and 
constitutionally available’ to re- 
sist an encroachment violative 
of the Constitution and there- 
fore illegal. 

The resolution is not one of 
mullification, Its plan terms 


negate the concept of nullifica- 
tion. The court embraced that 
doctrine in its most far-reach- 
ing implications when it nullified 
basic provisions of the Constitu- 
tion of the United States. The 
resolution is one of interposition 
with resort to constitutional 
processes for relief. 


“2, Does this resoition oper- 
ate to legally suspend, in whole 
or in part, within Virginia the 
enforcement of the said deci- 
sion, and can it be used in the 
Federal District Court of Vir- 
ginia jin which the Prince Ed- 
ward case is now pending as a 
defense?” 


The resolution does not pur- 
port to operate as a suspension 
of or supersedeas to the decision 
as it relates to the defendants in 
the Federal District Court. 

This resolution cannot be as- 
serted as a defense in the pend- 
ing case. The District Court is 
bound by the mandate which 
issued on May 31, 1955. The deci- 
sion of the Supreme Court and 
its mandate is the law of the 
case as far as the District Court 
is concerned. However, the res- 
olution is an unequivocal epitome 
of Virginia's unyielding devotion 
and loyalty to the perpetuation 
of that constitutional system of 
government which, more than 
any other State, she molded and 
launched in the formation of the 
Union and the building of an en- 
during foundation to support the 
superstructure of the nation. It 


is predicated on principles weven 
ineradicably into the very fabric 
of the nation's life. It represents 
the overwhelming solidarity of a 
great people in their attachment 
of heart, mind, and conscience to 
deep rooted convictions which 
they cannot compromise. It is in- 
disputable evidence of the su- 
preme gravity of the manifold 
problems created by the Supreme 
Court far transcending consid- 
erations of race, 

While this resolution cannot be 
asserted as a defense, its solem- 
nity, gravity, and patriotism of 
purpose should give pause and in- 
voke deliberate consideration at 
the hands of every branch of the 
Federal government dedicated to 
a Union indissoluble composed of 
indestructible states. 


“8. What duty, if any, 
does this resolytion impose 
upon the officials of Virginia 
sand the local officials, espe- 
cially the local school boards 
and the division superinten- 
dents of schools?” 


The maintenance of the pub- 
lic school system is a joint State 
and local responsibility, both un- 
der- the Constitution and by 
Statutes, It is the primary re 
sponsibility and well within the 
province of the General Assem- 
bly to establish policy, consistent 
with the Constitution, Telating 
to same, and to change that pol- 
icy when it deems the publi¢ 
interest so requires. 

The resolution is not a legs- 
lative enactment having the force 
and effect of law. It is a solemn 
and deliberate declaration of 
right, impelled by the sacred ob- 
ligation of duty, asserting and 
interposing the sovereignty of 
the State to arrest illegal en- 
troachments and to preserve 
“the authorities, rights and lib- 
erties” which Virginia has never 
surrendered, and which she can- 
not in honor and duty surrender 
save only in the manner pre- 
scribed by the Federal Constitu- 
tion. Deprivation or loss of these 
rights can be brought about in 
no other manner except through 
usurpation of authority and are 
rogation of power by the Fed- 
eral government, or by abject 
surrender or acquiescence by this 
State or its cohesive govern- 
mental] units. The resolution man- 
ifests a firm determination to 
resort to constitutional means, 
thereby rejecting surrender or 
acquiescence, Representing the 
all but unanimous resolve of the 
elected representatives of the 
people, it imposes upon all offi- 
cials, State and local, the duty 
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to observe “all appropriate meas- 
ures honorably, legally and con- 
stitutionally available to resist 
this illegal encroachment upon 
the sovereign powers of this 
State.” 


“4, Ig Section 140 of the 
Virginia Constitution (pro- 
hiting the teaching together 
of white and coloréd children 
In the public schools of Vir- 
ginia) still law in Virginia? 


On May 31, 1955, the Supreme 
Court rendered its so-called im- 
plementation decision and re- 
manded the cause of the District 
Court, 

The opinion of May 17, 1954, 
declared “that racial discrimina- 
tion in public education is un- 
constitutional.” The court further 
@eclared that separation of the 
races as alleged were per se dis- 
crimination. 

The opinion of May 31 incor- 
porated by reference the opinion 
of May 17 and declared: “‘All pro- 
visions of Federal, State or lo- 
cal law requiring or permitting 
such discrimination must yield 
to this principle.” 

The order entered by the Dis- 
trict Court, in response to the 
mandate, on July 18, 1955, ad- 
judged, ordered, declared and de- 
creed: 

“That insofar as they direct 
that white and colored persons, 
solely on account of their race or 
color, shall not be taught in the 
Same schools, neither said Sec- 
tion 140, Constitution of Virginia 
of 1902, as amended, nor said 
Section 22-221, Code of Virginia 
of 1950, as amended,, shall be 
enforced by the defendants, be- 
cause the provisions of said sec- 
tions are in violation of the 
clauses of the Fourteenth 
Amendnsent to the Constitution 
of the United States forbidding 
any State to deny to any person 
within its jurisdiction the equal 
protection of the laws.” 

While by force of power Sec- 
tion 140 of the Constitution is 
declared by the Federal Courts 
to be unenforceable, yet, with- 
out any constitutional provision 
relating to the subject of mixed 
schools, there is, of course, no 
requirement that integrated 
schools be operated by any po- 
litical subdivision of the State. 


“5, Aside from belng a stern 
protest and a memorial for the 
adoption of an amendment to 
the Federal Constitution, what 
effect in law, if any, does the 
Said resolution have on the 
legal situation in Virginia pre- 
sented by said decision?” 


The substance of this question 
is answered under 1 and 2 above. 

The implications of this ques- 
tion tend to minimize.the purport 
and gravity of the resolution. I 
do not subscribe to these im- 
plications, 

The resolution is far more 
than a “stern protest and a me- 
morial.” It does not seek to ac- 
complish that which is merely 
desirable. It does not inveigh 
against an erroneous action. It 
calls for no redress for any im- 
position laid urider express or im- 
plied constitutional sanction. 
These and kindred situations 
would comport with the office 
and function of a resolution of 
protest (stern or not) and a me- 
morial to the legislative or ex- 
ecutive branch of the Federal 
Government to take corrective 
action by establishing or chang- 
ing a policy or by enacting, re- 
plealing or amending substantive 
laws. 

-The resolution under consider- 
ation is a declaration of right in- 
voking and interposing the sov- 
ereignty of the State agamst the 
exercise of powers seized in de- 
fiance of the creating compact; 
powers never surrendered by the 
remotest implication but ex- 
pressly reserved and vitally es- 
sential to the separate and in- 
dependent autonomy of the 
States. It is an appeal of last 
resort against a deliberate and 
palpable encroachment  trans- 
gressing the Casistitution, 


“6, Is it within the powers 
of (a) the General Assembly 
of Virginia by resolution, or 
(b) the people of Virginia in 
convention assembled. by or- 
dinance, to legally nullify, in 
whole or In part, the said de- 
cision, or to thereby suspend 
for any period of time its en- 
forcement in Virginia?” 


(a) No. (b) No. 


“7, In the report of the Gray 
Commission there is no refers 
ence to ‘State interposition’ or 
‘nullification’. Was this doc 
trine presented to the Commis- 
sion by your office, or by any 
other source to your knowl- 
edge, as a possible defense to 
the enforcement of said deci- 
sion in Virginia or as 8 possible 
solution of the problem crested 
by said decision?” 


No. As far as my knowledge 
zoes this doctrine was not con- 
sidered ‘by the commission. 

Sincerely yours, 
J. LINDSAY ALMOND, JR. 
Attorney General. 
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The substance of this question 
is answered under 1 and 2 above. 

The implications of this ques- 
tion tend to minimize the purport 
and gravity of the resolution. I 
do not subscribe to these ifn- 
plications, 

The resolution is far more 
than a “stern protest and a me- 
morial.” It does not seek to ac- 
complish that which is merely 
desirable. It does not inveigh 
against an erroneous action. It 
calls for no redress. for any im- 
position laid wider express or im- 
plied constitutional sanction. 
These and kindred situations 
would comport with the office 
and function of a resolution of 
protest (stern or not) and a me- 
morial to the legislative or ex- 
ecutive branch of the Federal 
Government to take corrective 
action by establishing or chang- 
ing a policy or by enacting, re- 
plealing or amending substantive 
laws. 

The resolution under consider- 
ation is a declaration of right in- 
voking and interposing the sov- 
ereignty of the State agamst the 
exercise of powers seized in de- 
fiance of the creating compact; 
powers never surrendered by the 
remotest implication but ex- 
pressly reserved and vitally es- 
sential to the separate and in- 
dependent autonomy of the 
States. It is an appeal of lest 
resort against a deliberate and 
palpable encroachment trans- 
gressing the Cafistitution, 


“§, Is it within the, powers 
of (a) the General Assembly 
of Virginia by resolution, or 
(b) the people of Virginia im 
convention assembled. by or- 
dinance, to legally nullify, in 
whole or in part, the said de- 
cision, or to thereby suspend 
for any period of time its en- 
forcement in Virginla?” 


(a) No. (b) No. 


“7, In the report of the Gray 
Commission there is no refers 
ence to ‘State interposition’ or 
‘nullification’, Was this doc- 
trine presented to the Commis- 
sion by your office, or by any 
other source to your knowl- 
edge, as s possible defense to 
the enforcement of said deci- 
sion in Virginia or 28 3 possible 
solution of the problem created 
by sald decision?” 


No. As far as my knowledge 
zoes this doctrine ‘was not ‘con- 


sidered ‘by the commission. 
Sincerely yours, 
J. LINDSAY ALMOND, JR. 
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BIBLIOGRAPHY ON ‘INTERPOSITION': 
Partial List Offers a Starting Point 


The editorial offices of The News Leader 
have received. many requests from students and 
from teachers for a bibliography of useful ref- 
erence ‘material in the field of interposition. 
In the thought that such a list may be of 
general interest, we offer the following as a 
starting point. It is by no means inclusive, espe- 
clally as to court opinions that should be con- 
gulted; neither does this list include many 
works of biography that contribute greatly; 
a complete bibliography would enumerate 
many scholarly articles not listed here. But 
the following works have beer of use to us in 
our presentation of “interposition,” and will 
interest readers who max Wish to join in this 
absorbing exploration—EDITOR. 


Constitution Generally: 


Standard texts (Story, Minor, Norton, et als), 
under index entries dealing with powers of 
States, Supreme Court, State citizenship, etc. 

Ambler, Charles Henry, Thomas Ritchie, A 
Study-in Virginia Politics; Richmond, 1913, 

The Federalist, Hamilton, Jay Madison; espe- 
cially Nos, 6, 7, 9, 15, 17 (there is a good deal 
of irony to be experienced in reading No. 17), 
39, 44, 45 (if only to ponder how even Mr. 
Madison could miss), and Nos. 78 through &2, 
dealing especially with the judiciary. 

~s Randolph of Roanoke; Chicago 

= J., Edmund Pendleton; Cambridge, 


Taylor, John (of Caroline), New Views of the 
Constitution; Washington, 1823; especially 
Section VIII. 

Taylor, John (of Caroline), Constructions Cun- 
atrued and Constitutions Vindicated; Wash- 
ington, 1821. 

Madison, James, Debates on the Adoption of 
the Federal Constitution; Jonathan Elliot, 
ed., 5 vols,, Philadelphia, 1901. 

Madison, James, Journal of the Federal Conven- 
tion; E. H. Scott, ed., Chicago, 1893. 


Supreme Court Generally: 


Alfange, Dean, The Supreme Court and the 
National Will; Garden City, 1937. 

Ames, Herman V., State Documents on Federal 
Relations, 1911. 

Beach, Rex. Judge Spencer Roane, A Champion 
of Btates Rights, thesis, University of Vir- 
ginia, May, 1941. 

Beveridge, Albert J., The Life of John Marshall; 
4 vols., Boston, 1916-19. 

Douglas, William O,, article, “Stare Decisis,” 
Columbia Law Revisw, 1949. 


Ewing, Cortez Arthur Milton, The Judges of 
at Supreme Court, 1789-1937; Minneapolis, 
Rodell, Fred, Nine Men, New York, 1955, 

* Warren, Charles, The Supreme Court in United 
States History; Boston, 1922, 3 vols. (This is 
an indispensable reference work.) 

Wilson, Emmet H., article, “Stare Decisis: Quo 
Vadis,” Georgetown Law Review, 1945. 


Court Opinions: 


Chisholm va. Georgia, 2 U. S. (2 Dallas) 419; 
Georgia vs. Brailsford 3 U. S. (3 Dallas) 1; 
Fletcher «vs. Peck, 10 U. S. (6 Cranch) 87; 
Worcester vs. Georgia 31 U. S. (6 Peters) 515. 

Prigg vs. Pennsylvania 41 U. S. 539; Scott va. 
Sandford, 19 How, 393. 

Gelpcke vs. Dubuque 1 Wallace 175; Myers vs. 
Muscatine 1 Wallace 384; U. 8. vs. Musca- 
tine 8 Wallace 575. 

Burnet vs. Coronado Oi] 285 U. S. 393. 

Gordon vs. United Stites 117 U. S. App. 700. 

Respublica vs. Cobbet 3 Dallas 467. 

Cohens vs, Virginia 4 Wheaton 289; Martin vs. 
Hunters Lessee 1 Wheaton 304; Fairfaz’s 
Devisee vs. Hunter's Lessee 7 Cranch 602. 

Tyler vs. Magwire (1873) 17 Wall 253; Williams 
vs Bruffy (1880) 102 U. S, 248. 

Miller vs. Nicholls 4 Yeates 251; 4 Wheaton 311; 

U. 8. vs, Judge Peters 5 Cranch 115; Huidekop-- 
ers Lessees vs. Douglass 3 Cranch 1. 

McCulloch vs, Maryland 4 Wheaton 316. 


Georgia Pracadents: 

Coulter, E. Merton, Georgia, A Short History: 
Chapel Hill, 1947, mee 

White, : George, Historical Collections of 
Georgia; Third ed., New York, 1855. 


aoe a Georgia, generally, and especially 1826- 


Kantueky-Virginia Resolutions: 


Miller, John Chester, Crisis in Freedom: The 
Alien and Sedition Acts, New York, 1951. 
McMaster, John Bach,’ History of the American 
People; 8 vols., New York, 1911-13. 

Elliott, Jonathan, The Virginia and Kentucky 
Resolutions of 1798 and ’99; Washington, 1832. 

Jefferson, Thomas, The Writings of Thomas 
Jefferson, Paul Leicester Ford ed., 10 vols., 
New York, 1892-99. 

Jefferson, Thomas, The Writings of Thomas 
Jefteraon; Monticello ed., Lipscomb and Bergh, 
eds., 20-yols., Washington, 1903-05. 

Madison, James, The Writings of James Madi- 
son; Gaillard Hunt, ed., 9 vols, New York 
and London, 1900-10. 
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Madison, James, Letters and Other Writings; 
4 vols., New York, 1865, especially material 
in Vol. 4 indexed under “nullification.” = 

Ford, Paul Leicester, ed., Essays on the Con- 
stitution of the United States, etc., Brooklyn 
and New York, 1892, especially essay by 
Spencer Roane. 

Randolph, J. W., ed., The Virginia Report of 
1799-1800, supporting documents and debate 
thereon; Richmond, 1850. 

Henry, William Wirt, The Life, Letters and 
Correspondence of Patrick Henry, 3 vols., 
New York, 1891. . 

Hill, Helen, George Mason, Constitutionalist; 
Cambridge, 1938. 

Brant, Irving, James Madison; 4 vols., Indian- 
apolis, 1941. 


South Carolina Precedents: 

Bancroft, Frederic, Calhoun and the South 
Carolina Nullification Movement; Johns Hop- 
kins Press, 1928. 

Boucher, Chauncey Samuel, The Nullification 
Controversy in South Carolina; Chicago, 1916. 

Coit, Margaret L., John C. Calhoun, American 
Patriot; Boston, 1950. 

Houston, David Franklin, A Critical Study of 
Nullification in South Carolina; New York, 
1896. 

“Locke,” An Exposition of the Virginia Resolu- 
tions of 1798, attributed to Abel Parker Up- 
shur; Philadelphia, 1833. 


* Loring, Caleb William, Nullification, Secession, 
ete.: New York, 1893 (an excellent exposi- 
tion of the case against interposition.) 

Jervey, Theodore D., Robert Y. Hayne and His 
Times; New York, 1909. 

Journals of the Convention of South Carolina, 
1882. 

Current, Richard N., Daniel Webster and the 
Rise of National Conservatism; New York, 
1955. 

Powell, Edward Payson, Nullification and Seces- 
sion in the United States; New York, 1897 (a 
most useful general study). 

Spain, August O., The Political Theory of John 
C. Calhoun; New York, 1951. 

Webster, Daniel; Hayne, Robert; Speeches on 
Mr. Foote’s Resolution. 


Waller, Littleton Tazewell, Review of Presi- 
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dent Jackson's Proclamation; Norfolk, 1888 — 


(this is first-rate material). 
State Papers on Nullification; Boston, 1834 (a 
most useful] compendium). 

* Wiltse, Charles M., John C. Calhoun; 3 vols., 
Indianapolis, 1944-1951, (Contains an excel- 
Jent bibliography.) 

Personal Liberty Laws: 


Report of the Select Committee of the House © 


of Delegates of Virginia to Enquire into the 
Subject of Fugitive Slaves, Richmond, 1849, 
Acts and resolutions of Pennsylvania (1847); 
Vermont (1843); Massachusetts (1843, 1847, 
1855, 1858); Wisconsin (1859); Ohio (1857); 
Michigan (1857); New York (1859), et als. 
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